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I. INTRODUCTION
Manny Hernandez, a Chicago food truck owner, would wake up in
the middle of the night and slowly travel by foot around downtown Chicago
carrying a 200-foot rope.' The rope was used to measure the distance from
the doors of brick-and-mortar restaurants to possible parking locations for
*

The author thanks Dustin Buehler, Associate Professor of Law, University of
Arkansas School of Law, and his Note & Comment Editor Seth White, J.D. 2015,
University of Arkansas School of Law, for their advice and support throughout the
drafting process.
1. Why Food Trucks Are Bad Business, CHICAGO SUN-TIMES (Sept. 24, 2013),
http://chicago.suntimes.com/news/7/71/848120/why-food-trucks-are-bad-business.
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his food truck.2 A Chicago ordinance prohibited food trucks from operating
within 200 feet of the front door of any brick-and-mortar restaurant.3
Furthermore, Manny could not just find one spot; he needed to find many
spots because Chicago law also stated that food trucks were only allowed to
park at one location for a time period of two hours or run the risk of being
fined up to $2,000.4
Within the last ten years, food trucks have become very popular
alternatives to fast food or brick-and-mortar restaurants, offering unique
dishes and drawing customers based on novelty. It is estimated that the food
truck industry grosses in the billions.'
Despite their popularity, food truck vendors across the country face a
number of different municipal regulations that they must meet in order to
operate legally or else face steep fines.6 The most restrictive of these types
of regulations are proximity regulations that prohibit food truck operation
within certain distances of restaurants, and sometimes, schools.' The
justification behind proximity regulations is generally that the food trucks
will take away business from restaurant owners by parking in front of their
doors.'
Other cities limit the number of available permits required for
operation.' New York is a prime example of some of the possible side effects
of such a regulation."o The cost of a permit to operate a food truck in New
York for two years is $200.11 However, the city only allows for 3,100 yearround permits, and more than 2,000 people are already on the waiting list. 12
As a result, an underground black market for permits has emerged where
two-year permits sometimes go for over $15,000."

2. Id.
3. Id.
4. Id.
5. David Sax, Blaring the Horn for Food Trucks, N.Y. TIMES (May 27, 2014),
http://www.nytimes.com/2014/05/28/dining/blaring-the-horn-for-foodtrucks.html?r-0.
6. See, e.g., Why Food Trucks Are Bad Business, supra note 1.
7. Id.
8. Restaurant Owners and Food Trucks Battle as County Readies 'Zoning' Pilot,
ARLNOW.COM (June 19, 2015), https://www.arinow.com/2015/06/19/restaurantowners-and-food-trucks-battle-as-county-readies-zoning-pilot/.
9. Sumathi Reddy, Pricesfor Food-Cart Permits Skyrocket, WALL ST. J. (Mar. 9,
2011),
http://online.wsj.com/articles/SB10001424052748704758904576188523780657688.
10. Id.
11. Id.
12. Id.
13. Id.
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Other regulations serve the purpose of providing for health and safety.1 4
Examples of these types of regulations are: proximity to toilet facilities for
employees; water and wastewater requirements; proper ventilation;
regulations prohibiting certain types of food preparation, such as cooking
raw meats; and affiliating with a "commissary" or "service base" for daily
cleaning and food preparation. 15
Regulators should not use proximity requirements as a way of
preventing competition between food trucks and restaurants. Reasonable
regulations that enable the food truck industry to grow will result in cultural
and economic benefits for cities as a whole, and it will fuel competition
within the culinary industry based on the quality of the offerings. However,
as a baseline of regulation, the food truck industry should be held to the same
strict and thorough health and sanitation regulations as brick-and-mortar
restaurants.
Part I will illustrate different proximity regulations enacted in various
municipalities throughout the country, contrasting successful regulations
with those that led to litigation. Part II will discuss other location regulations
beyond proximity regulations that are applied in different cities. Part III will
present policy arguments in favor of food trucks and recommend the types
of regulations that should be adopted by municipalities.
II. PROXIMITY REGULATIONS: REASONABLY RESTRICTING FOOD
TRUCKS FROM OPERATING WITHIN A CERTAIN DISTANCE
OF BRICK-AND-MORTAR RESTAURANTS

Proximity regulation is the biggest area of contention when it comes to
food truck regulations.' 6 The distance that food trucks are allowed to operate
from brick-and-mortar restaurant establishments pits two different interest
groups against one another." On one hand, you have small business owners
who are operating these food trucks and a foodie culture that has embraced
the industry.'" On the other, you have established brick-and-mortar

14. Updated Regulationsfor Mobile Food Vendors, NYC HEALTH 1 (Apr. 2014),
https://wwwl.nyc.gov/html/doh/downloads/pdf/rii/regulations-for-mobile-foodvendors.pdf.
15. Id. at1, 2.
16. Deborah L. Cohen, Food Truck Vendors Digin for a Piece ofStreet TurfAgainst
Brick-and-MortarRestaurants,A.B.A. J. (Nov. 1, 2013),
http://www.abajoumal.com/magazine/article/food truck-vendors-digin-for-a-piece
ofstreet-turf against-brick-and-mort/.
17. Id.
18. Id.
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restaurant owners who see the food truck industry as a threat to their bottom
lines.1 9
This section will illustrate how three cities have addressed these
concerns. Salt Lake City, Utah, took a modest approach, balancing both
interest groups, and has thus far been met with popular reception. 20 Austin,
Texas, a city well known for its food culture, has embraced the industry and
set in place regulations that enable and encourage food trucks, 2 1 arguably
becoming the food truck capital of the nation. El Paso, Texas, took a hardline
approach at first, but retreated when litigation ensued.22 These three cities
offer a closer look at the implementation and results of proximity regulations
for food trucks. They are appropriately titled the good, the great, and the
ugly.
A. The Good: Salt Lake City, Utah: Regulations in
Response to Food Truck Popularity

Salt Lake City is a good place to start when analyzing how cities have
adapted to accommodate the food truck trend. It is a medium-sized city, with
a population of 190,884,23 and it was recently recognized as one of the top
cities as far as livability.24 Salt Lake City enacted a number of fairly common
regulations that apply to food trucks, particularly in regard to where food
trucks are allowed to operate. 25 The city code states that "mobile food truck
vehicles" shall not operate within 100 feet from or on the same block as a

19.

Id.

20. Caroline Connolly, Food Truck Frenzy:Mobile RestaurantsBecome Increasingly
Popularin Utah, Fox 13 NEWS (May 20, 2015), http://foxl3now.com/2015/05/20/foodtruck-frenzy-mobile-restaurants-become-increasingly-popular-in-utah/.
21. Austin's Love
with Food Trailers, AUSTIN RELOCATION GUIDE,
http://www.austinrelocationguide.com/2013/Austin-Food-Trailers/
(last visited Feb. 7, 2016).

22. Mean Streets: El PasoMobile Food Vendors Challenge City's Effort to Run Them
Out of Town, INST. OF JUST., http://www.clinic.ij.org/el-paso-vending-background (last
visited Feb. 7, 2016).
23. QuickFacts: Salt Lake City, Utah, U.S. CENSUS BUREAU,
http://www.census.gov/quickfacts/table/PST045215/4967000,00 (last visited Feb. 7,
2016).
24. Top 100 Best Places to Live, LIVABILITY.cOM, http://livability.com/bestplaces/top-100/2015?page=1 (last visited Feb. 7, 2016) (Livability.com ranks each city
using a composite of more than 40 data points, which focus on amenities, demographics,

economy, education, healthcare, housing, social and civic capital, and transportation. Salt
Lake City, Utah, is ranked 18th.).
25. SALT LAKE CITY, UTAH, MUN. CODE § 5.69.090 (2012),
http://www.sterlingcodifiers.com/codebook/index.php?bookid=672.
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restaurant.26 However, the food truck may operate within that area if it
receives written consent from the proprietor of the restaurant. 27 If there is
not a restaurant on the block, food trucks may park in the public way of a
street with a speed limit of less than forty-five miles per hour in parallel
parking spaces, as long as the vending window is facing the sidewalk and
there are no other food trucks on that block.28 The time period a food truck
may stay at one of these parking spaces is limited to the maximum amount
of time designated on the city parking meter.29 If the food truck is parked on
private property with the permission of the owner, the food truck may stay
at that location for up to twelve hours within a twenty-four hour period. 30
These rules were implemented in 2012 after a growing number of food
trucks were met with popular reception.'
Salt Lake City's planning
manager, Joel Paterson, stated that "[t]he current regulations we
[had].. .didn't anticipate the kind of mobile food vending carts we're seeing
explode around the country and in the Salt Lake Valley, as well."3 2 In
recognition of these deficiencies, Salt Lake City responded to food truck
popularity with regulations that encouraged and enabled the industry.3 3 The
food truck industry in Salt Lake has experienced a boom with these less
stringent rules.34 Some food truck owners have been so successful that they
are looking into permanent brick-and-mortar spots.3"
The 100-foot
proximity regulation, coupled with the ability of food truck vendors to obtain
permission from restaurant owners to operate closer to their establishments,
provides reasonable regulation with both sides in mind. Furthermore,
restaurant owners, who at first were skeptical that food trucks would drive
away customers, noted that it actually has increased traffic around their
restaurants.36 "[The food trucks] bring people down here that normally

26. Id. § 5.69.090(E).
27.

Id.

28. Id. § 5.69.080.
29. Id. § 12.56.190.
30. SALT LAKE CITY, UTAH, MUN. CODE § 5.69.070 (2012),
http://www.sterlingcodifiers.com/codebook/index.php?book id=672.
31. Rosemary Winters, Salt Lake City Weights New Rules for Food Trucks, SALT
LAKE TRIBUNE (Apr. 11, 2011), http://www.sltrib.com/sltrib/news/53890494-78/truckslake-salt-mobile.html.csp.
32. Id.
33. Id.
34. 9 New Food Trucks Roll into Salt Lake, SALT LAKE TRIBUNE (June 19, 2013),

http://www.sltrib.com/sltrib/entertainment2/56410687-223/com-facebook-followlake.html.csp.
35. Id.
36. Linda Williams, Are Food Trucks Taking a Bite Out of Salt Lake Restaurants?,
KSL.COM (June 6, 2013) http://www.ksl.com/?nid=148&sid=25491455.
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wouldn't be down here to actually see that we are here," Steven Doyle, a Salt
Lake City restaurant owner, said.37
B. The Great: Austin, Texas: LiberalProximity Regulations

Austin, Texas, is home to one of the most vibrant food scenes within
the national culinary sphere and has earned a reputation as one of the
country's best food cities." Part of this reputation is attributable to its food
truck offerings. 39 Austin is considered one of the best cities for food trucks
and offers some of the most liberal regulations in the country, providing food
truck operators with many more locations in which they may park and be in
compliance with regulations.4 0 First, food trucks are permitted to operate
only twenty feet away from any restaurant.4 1 The food trucks are permitted
to operate in all commercial and industrial zoning districts, with the
exception of neighborhood office, limited office, and general office zoning
districts.4 2
However, Austin does provide the option for neighborhood
associations to request more restrictive regulations that extend proximity
requirements from residential zoned areas up to 300 feet.43 Austin is among
the more liberal of food truck regulations in terms of proximity to
restaurants, and as a result, the food truck industry has flourished." Within
the last three years, the county in which Austin is located has seen more than
1,400 food trucks register for licenses. 45 Austin has embraced the food truck

37. Id.
38. See Jessica Dupuy, Austin Culinary Tours, USA TODAY (Sept. 11, 2013),
http://experience.usatoday.com/food-and-wine/story/austin/best-food-winetours/2013/08/19/austin-culinary-tours/2672727/; see also Matthew Odam, Where to Eat
and Drink in Austin, Texas, BON APP TIT (Oct. 15, 2013),
http://www.bonappetit.com/restaurants-travel/city-guides/slideshow/where-to-eat-inaustin-texas/?slide= 1.
39. Dupuy, supra note 38.
40. Spencer Spellman, The Best American Food Truck Cities, VIATOR TRAVEL BLOG
(May 21, 2012), http://travelblog.viator.com/best-america-cities-for-food-trucks/.
41. AUSTIN, TEX., MUN. CODE § 25-2-812(C)(5) (2006),
https://www.municode.com/library/tx/austin/codes/code-ofordinances?nodeld=TIT25
LADECH252ZOSUBCHAPTERCUSDEREART4ADRECEUSDIV2COUSS25-2812MOFOES.
42. Id. § 25-2-812(C)(2).
43. Id. § 25-2-812(N).
44. Austin's Love with Food Trailers, supra note 21.
45. Id.
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culture and provided loose regulations, allowing for the industry to boom in
the city, gaining popularity and credibility within the foodie culture.46
C. The Ugly: El Paso, Texas: Proximity
Regulations that Resulted in Litigation

In August 2011, El Paso passed Ordinance No. 17162, which made
operating a food truck within 1,000 feet of any restaurant, grocer, or
convenience store illegal.4 7 Furthermore, the ordinance prohibited food
trucks from parking and waiting for customers, only allowing them to pull
over and stop when a customer flagged them down.4 8 These restrictions
carried fines of up to $2,000.49
A lawsuit was filed by a group of food truck operators represented by
the Institute of Justice, a non-profit civil liberties firm, alleging that these
regulations: (1) violated their substantive due process rights under the
Fourteenth Amendment; (2) violated their privileges and immunities under
the Fourteenth Amendment; (3) violated their state due process rights under
the Texas Constitution Article I, Section 19; and (4) violated their Texas state
privileges and immunities.so The plaintiffs alleged that the regulations were
"arbitrary and excessive" and that the regulations "made it practically
impossible for mobile vendors to operate legally within the city limits.""1
Furthermore, the plaintiffs claimed that "[n]o health or safety concerns
[were] addressed by these restrictions-they exist[ed] simply to protect nonmobile businesses from their mobile competitors."5 2
The city of El Paso retreated before the lawsuit was decided and
changed its city ordinance to be more accommodating to food truck
vendors." Now food truck vendors are allowed to operate in public parking
spaces along the curb, so long as they are twenty feet from an intersection. 54

46. Megan Hill, Austin for Foodies, VIATOR TRAVEL BLOG (Aug. 16, 2013),
http://travelblog.viator.com/austin-for-foodies/.
47. Mean Streets: El Paso Mobile Food Vendors Challenge City 'sEffort to Run Them
Out of Town, supra note 22.

48. Id.
49. Id.
50. Complaint for Declaratory and Injunctive Relief at 8-11, Castaneda et al. v. City
of El Paso, Texas, No. 3:11-cv-00035 (W.D. Tex. Jan. 26, 2011).
5 1. Id. at 1.
52. Id.
53. El Paso Vending: El Paso Mobile Food Vendors Challenge City's Efforts to Run
Them Out of Town, INST. OF JUST., http://ij.org/case/el-paso-vending/ (last visited Feb. 7,
2016).
54. EL PASO, TEX., MUN. CODE § 12.46.020 (2011),
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Food trucks are prohibited from operating within two blocks of schools and
from operating in the "downtown area" without a special privilege granted
by city council, however."
III. LOCATION REGULATIONS: LIMITING FOOD TRUCK
OPERATION TO CERTAIN AREAS WITHIN THE CITY

Location regulations are distinct from proximity regulations in that they
generally limit food truck operation to certain areas within the city, like a
park or downtown commercial area, instead of addressing their relative
distance to restaurants." Knoxville presents a good example of how this
type of regulation model can work well as an alternative to distance
regulations.
A. Knoxville, Tennessee: Permit Regulations
Where Food Trucks are Limited to Specific Areas

Knoxville recently proposed food truck regulations that would limit
food trucks to several different "zones" throughout the downtown area,
where food trucks with a Mobile Food Unit Permit would be allowed to park
in public rights-of-way.57 The proposed regulations would allow food trucks
to operate on private property in commercial districts, industrial districts,
office districts, open space districts, and form based districts." Additionally,
food truck vendors would be allowed to operate in residential zones during
special events sponsored by neighborhood associations, homeowners'
associations, the city of Knoxville, or other governmental entities." Vendors
may submit an application for a Mobile Food Unit Permit to Knoxville's
Office of Business Support.o The permit fee is currently $400 for a Right

https://library.municode.com/iHTMU1 6180/level2/TITI 2VETRCH I2.46MOFOVE.ht
ml.

55. Id.
56. The Legal Side of Owning a Food Truck, ENTREPRENEUR,
http://www.entrepreneur.com/article/233386 (last visited Feb. 7, 2016).
57. Knoxville, Tenn., Proposed Mobile Food Unit Ordinance (Feb. 15, 2016),

available at
http://www.knoxvilletn.gov/UserFiles/Servers/ServerI 09478/File/BusinessSupport/Fo
odTruckOrdinance.pdf.
58. Id.
59. Id.

60. Id.
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of Way Permit and $200 for a Private Property Permit.6 ' The proposed
regulations would cap the permit fee at $200, with a $50 annual renewal
fee.62 The annual fee proved to be a topic of much discussion among food
truck owners and was reduced from an original proposed fee of $500.63
The zones are located at various areas surrounding downtown
Knoxville that neighbor parks, music venues, the federal courthouse, the city
transit center, and the visitor center.' The use of these zones is based upon
availability, and permit holders must register their location with Knoxville's
Office of Business Support.
As of March 2016, there is still some contention regarding a residential
setback contained in the ordinance restricting food truck operation within
100 feet from the boundary of any residentially zoned property.66 Some food
truck owners oppose the setback, noting that it would prevent operation in
many popular areas, including on the premises of some popular brew houses
in Knoxville. 67 The City Council is set to conduct a workshop to address final
concerns with the ordinance in late March. 6 8
For some cities like Knoxville, limiting food trucks to specific areas
like parks and downtown areas can be very popular because it is palatable to
the brick-and-mortar interest group, while providing citizens with the
novelty of food trucks. Food truck vendors may profit or suffer due to this
type of regulation. On one hand, food trucks could thrive if they are limited
to a popular and busy area. However, trouble with obtaining and renewing
proper permits of operation or registration in specified areas could provide a
barrier and a source of instability for food truck businesses.

61. Mobile
Food
Vendor
Program,
KNOXVILLETN.GOV,
http://www.knoxvilletn.gov/government/city-departments offices/business-support/m
obile_food-vendor.program/ (last visited Feb. 20, 2016).
62. Knoxville, Tenn., Proposed Mobile Food Unit Ordinance (Feb. 15, 2016),
availableat
http://www.knoxvilletn.gov/UserFiles/Servers/ServerI 09478/File/BusinessSupport/Fo

odTruckOrdinance.pdf.
63. Alan Sims, The Art of Food (Trucks), INSIDE OF KNOXVILLE (Mar. 13, 2014),
http://insideofknoxville.com/tag/food-truck-regulations/.
64. Id.
65. Knoxville, Tenn., Proposed Mobile Food Unit Ordinance (Feb. 15, 2016),
available at
http://www.knoxvilletn.gov/UserFiles/Servers/ServerI 09478/File/BusinessSupport/Fo
odTruckOrdinance.pdf.
66. Clay Duda, City Attempts to Strike a Careful Balance with New Food Truck
Regulations, KNOXVILLE MERCURY. (February 24, 2016),
http://www.knoxmercury.com/2016/02/24/city-attempts-to-strike-a-careful-balancewith-new-food-truck-regulations/
67. Id.
68. Id.
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B. PrivateLots: Truck-Lot Model
Another popular location regulation for food trucks is known as the
"truck-lot model."6 9 In this model, private landowners allow vendors to
Some
operate on a stationary or rotating basis on private lots."
commentators have contended that "the truck-lot model likely represents the
future of the industry... . Municipalities ...

[could] satisfy any anti-vendor

sentiment in their community because lots move vending off the street and
onto private property." 7 1 This is the same idea as limiting food truck vendors
to a specified area, except that the food trucks permitted to operate in these
areas would be controlled by private landowners, instead of municipalities.72
Problems could arise in this model as well. "As more and more people
learn that a street or sidewalk is the place to go to find food vendors, the
more valuable that particular sidewalk becomes. Potential hold out problems
that would accompany private ownership of the sidewalk food market could
be avoided by publicly providing that space." 73
IV. HEALTH AND SANITATION CONCERNS: KEEPING FOOD
TRUCKS SANITARY WITH THE USE OF SERVICE BASES

Health and sanitation concerns are among those most crucial in the food
truck industry. 74 These regulations ensure that food truck vendors are
preparing and storing food in a sanitary manner, as well as disposing of waste
materials properly.7 s Wastewater disposal has been a particular area of
contention with municipalities and operators, as some food truck owners
have been known to dump wastewater down storm drains. Other concerns

69. Baylen J. Linnekin et al., The New Food Truck Advocacy: Social Media, Mobile
Food Vending Associations, Truck Lots, & Litigation in California & Beyond, 17 NEXUS:
CHAP. J. L. & POL'Y 35, 55 (2011-2012).
70. Id.
71. Id. at 56.
72. Id. at 55.
73. Alfonso Morales & Gregg Kettles, Healthy Food Outside: Farmers'Markets,
Taco Trucks, and Sidewalk Fruit Vendors, 26 J. CONTEMP. HEALTH L. & POL'Y 20, 26
(2009). See generally Gregg W. Kettles, Regulating Vending in the Sidewalk Commons,
77 TEMP. L. REV. 1, 26 (2004).
74. Lydia Zuraw, Food Safety on Food Trucks Called 'A Little More ofa Challenge',
FOOD SAFETY NEWS (May 27, 2015), http://www.foodsafetynews.com/2015/05/foodsafety-on-food-trucks-a-little-more-of-a-challenge/#.VspMVfkrLIU.
75. Id.
76. Jeff Horseman, Riverside County: Free the Food Trucks, Advocates Say, PRESShttp://www.pe.com/articles/food-659892-trucksENTERPRISE
(Jan.
18,
2013),
truck.html; Sax, supra note 5.

2016]

REGULATING THE FOOD TRUCK INDUSTRY

11I

involve the proper use of equipment." As seen in 2014, improper use of
equipment on food trucks can even turn deadly.7 8 A Philadelphia food truck
exploded and two were killed after propane tanks within the truck began
leaking and ignited from a spark from the grill." This section will illustrate
how a thorough attention to health and sanitation, like in Madison, helps to
set a baseline for food truck regulations.
A. Madison, Wisconsin: Emphasis on
Health and Sanitation Requirements
Madison, Wisconsin, provides thorough health and safety regulations
for the purpose of keeping food truck vendors on par with restaurants.so The
city is different in that its industry is made up of mostly food carts and food
trailers, as opposed to actual mobile food trucks." Food trucks are limited
to operating on private property with permission or in city parks, whereas
food carts and trailers are allowed to vend seasonally in popular locations,
such as the Capital Square and Library Mall in downtown Madison.82
Although the city is more stringent in regard to the location of food trucks,
it provides a great model for health and safety regulations for the food trucks
it does allow to operate.
The city website provides prospective food truck vendors with several
materials that thoroughly set out the health and sanitation requirements."
First, a food truck vendor is required to have a "service base" that it must
return to not less than once in each twenty-four hours.84 At this service base,
a vendor can prep and store food, fill fresh water tanks, dump wastewater,

77. David Chang & Vince Lattanzio, Mom, Daughter in Feltonville Food Truck
Explosion Die from Injuries, NBC 10.COM (July 24, 2014),
http://www.nbcphiladelphia.com/news/local/Mom-Daughter-in-Food-TruckExplosion-Die-From-Injuries-268376372.htmi.

78. Id.
79. Id.
80. Mobile Food EstablishmentPlan Review Guide, PUB. HEALTH: MADISON & DANE
CNTY. 11 (July 28, 2011),
http://www.publichealthmdc.com/environmental/food/documents/PlanReviewGuide.pd

f.
8 1. Id. at 6.
&

82. Id. at 8, 10.
83. Mobile Food Cart: Prospective Operator Packet, PUB. HEALTH: MADISON
DANE CNTY., http://www.publichealthmdc.com/environmental/food/mobileFood.cfm
(last visited Feb. 20, 2016).
84. WIs. ADMIN. CODE DHS § 9-104.11 (2015),
https://docs.legis.wisconsin.gov/code/admin-code/dhs/1 10/196_.pdf.
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Emphasis is
and perform general cleaning functions for the food truck.
placed upon the proper disposal of liquid at the service bases."
Within the actual truck, operators are required to have handwashing
and dishwashing facilities.87 Further, the food truck is required to have an
additional sink if it handles produce and thaws meats, instead ofjust heating
pre-prepped food. 8 The city code requires that fresh water storage tanks
have a capacity of at least forty gallons.89 It further requires that wastewater
storage tanks be sized fifteen percent larger than the fresh water tanks.9 o
Also, Madison requires that all equipment on the food truck be
commercial grade and certified to meet applicable sanitation standards by an
American National Standards Institute-accredited certification program. 9 1
Furthermore, all equipment must be able to operate simultaneously without
the vendor having to turn off one piece of equipment to operate another. 92
Lastly, the food truck operator must arrange for the use of public or private
toilet facilities for its employees during all hours that the food truck is
operating. 93
Overall, Madison provides an organized and thorough model for cities
to follow in order to maintain a high standard of health and sanitation for its
food truck industries. Further, the requirement of service bases provides
accountability for the food truck vendors to maintain proper health and
sanitation.
V. POLICY ARGUMENTS AND RECOMMENDATIONS
Food trucks have become a very popular industry in a number of cities
across the nation.9 4 Much of their popularity can be attributed to the rise in
"American 'foodie' culture" and the trend by the food industry to provide
new and innovative dining options.9 5 They provide a different avenue for

85. Id. § 1-201.10(B).
86. Id. § 9-303.11 (providing that service bases must have an approved sanitary septic
system for sanitary disposal of liquid waste and that liquid waste shall be discharged by
hose).
87. Id. §§ 2-301.15, 4-204.113.
88. Id. § 4-301.16.
89. Wis. ADMIN. CODE DHS § 9-202.1 l(B)(3) (2015),
https://docs.legis.wisconsin.gov/code/admincode/dhs/ 110/196-.pdf.
90. Id. § 5-401.11(A).
91. Id.§4-205.11.
92. Mobile Food EstablishmentPlan Review Guide, supra note 77, at 13.
93. Wis. ADMIN. CODE DHS § 9-502.11 (2015),
https://docs.legis.wisconsin.gov/code/admin-code/dhs/1 10/196.pdf.
94. Linnekin et al., supra note 66, at 39.
95. Id.
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chefs and entrepreneurs to enter the industry.16 Furthermore, they also offer
growth opportunities for established restaurants to increase name recognition
and reach additional customers."
As a means of retailing goods and services,
sidewalk vending suffers from a number of
inherent limitations. These limitations put
it at a competitive disadvantage with
respect to storefront merchants. Because of
this disadvantage, it cannot be said as a
general matter that vendors' competition
with storefront merchants is unfair. Rather,
storefront
and
vending
sidewalk
merchandising should be viewed as two
options among many for the delivery of
goods and services, each with its own
advantages and disadvantages."

First, city officials must carefully consider the question of regulation
of the food truck industry with health and safety concerns as a baseline for
consideration. Madison, Wisconsin, provides a good model for emulation in
that respect." Madison provides an extensive set of regulations in regard to
the specifications of food trucks with health and sanitation in mind,
addressing storage and disposal of wastewater, equipment requirements, and
access to toilet facilities.ioo In addition, the requirement of a service base
that the trucks must visit each twenty-four hour period provides
accountability for food truck sanitation.
Second, city officials must address the proximity that food trucks are
allowed to operate in respect to brick-and-mortar restaurants. Proximity
regulations can become contentious, and the possibility of litigation looms if
Proximity
municipalities significantly limit food truck operation. o'
regulations are generally accepted so long as they are reasonable.' 02 El

96. Id.
97. Crystal T. Williams, A Hungry Industry on Rolling Regulations: A Look at Food
Truck Regulations in Cities Across the United States, 65 ME. L. REv. 705, 717 (2012).
98. Kettles, supra note 73, at 30.
99. See Mobile Food Cart: Prospective OperatorPacket, supra note 83 (providing
vendors with information regarding health, safety, and environmental concerns in one
place).
100. Mobile Food EstablishmentPlan Review Guide, supra note 80, at 12-14.
101. See El Paso Vending: El Paso Mobile Food Vendors Challenge City's Efforts to
Run Them Out of Town, supra note 53.
102. Id.
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Paso's regulations prohibiting food truck vendors from operating within
1,000 feet of any restaurant, grocer, or convenience store, as well as requiring
that a mobile food vendor only pull over and stop when a customer flags
them down, proved to be too constrictive and resulted in a lawsuit.103
As a policy matter, it would be in a city's best interest to encourage the
food truck industry and refrain from enacting regulations that protect brickand-mortar restaurant merchants, particularly through proximity regulations.
Consumers would benefit from less regulation, allowing for more food truck
vendors in that there will be more choices and variety, as well as relatively
cheaper prices.10 Surveys in the Los Angeles area found that street vendors
avoided "head-to-head" competition between vendors and merchants selling
similar items, particularly food.'o It was noted that food vendors typically
did not set up in front of restaurants, nor did they sell the same kinds of food
offered by the restaurants located nearby. 0 6 Furthermore, food trucks allow
for more social invitation on sidewalks and streets, providing both economic
and cultural value.'o7 In Seattle, food trucks have developed a symbiotic
relationship with craft breweries in particular. 0 8 The taproom owners allow
food trucks to park in their parking lots, offering convenient food options for
the beer enthusiasts at the taprooms.' 09 "It's a great relationship that works
for both sides. They don't have to serve food. People order our food, stay
longer, and drink more beer," Jonny Silverberg, a Seattle food truck owner,
said."r 0
As mentioned before, food trucks offer distinct advantages over brickand-mortar restaurants, while simultaneously suffering from disadvantages
to those same restaurants."' Restaurants offer seating and protection from
the elements, whereas patrons seeking food truck offerings must stand in line
and are not offered an eating area, as in restaurants." 2 "In economic terms,
Complaint for Declaratory and Injunctive Relief, supra note 50, at 8-11.
Complaint for Declaratory and Injunctive Relief at 7, SoCal Mobile Food Vendors
v. City of Monrovia, No. BC458142 (Cal. Super. Ct. Mar. 25, 2011).
Studies: Street Vendors Do Not Compete with Brick-and-Mortar Merchants,
STREET VENDOR PROJECT, http://www.scribd.com/doc/58478966Nendors-Do-NotCompete-With-Brick-And-mortars (last visited Feb. 20, 2016).
106. Id.
107. Ernesto Hemandez-Lopez, LA's Taco Truck War: How Law Cooks Food Culture
Contests, 43 U. MIAMI INTER-AM. L. REV. 233, 265 (2011).
108. Angela Garbes, The Symbiotic Relationship Between Seattle's Taprooms and
Food Trucks, THE STRANGER (Jan. 21, 2015), http://www.thestranger.com/seattle/thesymbiotic-relationship-between-seattles-taprooms-and-foodtrucks/Content?oid=21511519.
109. Id.
110. Id.
111. See Kettles, supra note 73, at 4.
112. Hemandez-Lopez, supra note 107, at 259.
103.
104.
Ass'n
105.
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if the free-hand of consumer demand did not like food trucks they would not
support them.

. .

. Restaurant chains, corporate retailers, and coffee shops are

permitted to operate close to each other . . without claims of either being
unfair."'" Food trucks offer similar competition to restaurants as do to-go
food sales, food deliveries, supermarket or deli-prepared meals, or even
restaurants with less physical comforts, none of which are regulated based
on proximity to brick-and-mortar restaurants.114
Austin provides a good model for loose proximity regulations that
allow for growth within the food truck industry, permitting food trucks to
operate twenty feet away from restaurants, while restricting their presence in
residential zoning districts."' As noted above, Austin's food truck industry
has flourished as a result of these regulations.' 16
VI. CONCLUSION
Food truck vendors should not be prevented from competing with
brick-and-mortar restaurants by proximity requirements and strict location
regulations. Cities should provide regulations that enable the industry to
grow within their cities. However, at the same time, health and safety
concerns should be a baseline of regulation within the industry. Competition
within the food industry should not be decided by location; it should be
decided by the quality of the offerings. Food trucks provide a unique
alternative to brick-and-mortar restaurants, while at the same time providing
chefs and entrepreneurs with a more feasible starting point to break into the
food industry. Accommodating regulations for food truck vendors will help
to facilitate cultural and economic benefits in cities across the nation.

113. Id.at259-60.
114. Id at 260.
115. See generally AUSTIN, TEX., MUN. CODE § 25-2-812 (2006),
https://www.municode.com/library/tx/austin/codes/codeof ordinances?nodeld=TIT25
LADECH252ZOSUBCHAPTERCUSDERE ART4ADRECEUSDIV2COUSS25-2812MOFOES.
116. See Austin's Love with Food Trailers, supra note 21.
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I. INTRODUCTION
About half of the states have either passed or attempted to pass laws
aimed at stifling criticism and exposure of factory farms' throughout the
country.2 This unwanted exposure is often the result of undercover reporters
gaining access to the interior of meat-producing entities by seeking and
obtaining employment.' Their reports often expose filthy and dangerous
conditions, substantial animal abuse, and the incorporation of unfit animal
products into the public's food supply.'
It is no wonder the owners of factory farms want to curb the public
outrage that often follows these undercover expos6s. However, the alarming
response from farm corporations is a ubiquitous effort to stifle transparency
regarding the operations going on behind their closed doors.' Why can the
industry not admit that it needs reform? The answer, of course, is money,
and lots of it. Factory farms' low-cost, high-production meat-producing
strategy is highly effective at generating massive profits by externalizing

1.

Factory Farms, AM. SOC'Y FOR THE PREVENTION OF CRUELTY TO ANIMALS,

https://www.aspca.org/animal-cruelty/factory-farms (last visited Mar. 12, 2016) ("A
factory farm is a large, industrial operation that raises large numbers of animals for food.
Over 99% of farm animals in the U.S. are raised in factory farms, which focus on profit
and efficiency at the expense of animal welfare."); FactoryFarm, MERRIAM-WEBSTER,
http://www.merriam-webster.com/dictionary/factory%20farm (last visited Mar. 12,
2016) (defining "factory farm" as "a large, industrialized farm, especially a farm on
which large numbers of livestock are raised indoors in conditions intended to maximize
production at minimal cost").
2.

What Is Ag-Gag Legislation?, AM. Soc'Y FOR THE PREVENTION OF CRUELTY TO

ANIMALS, http://www.aspca.org/animal-cruelty/factory-farms/what-ag-gag-legislation
(last visited Mar. 29, 2016).
3. See Cody Carlson, The Ag Gag Laws: Hiding Factory Farm Abuses from Public
Scrutiny, THE ATLANTIC (Mar. 20, 2012),
http://www.theatlantic.com/health/archive/2012/03/the-ag-gag-laws-hiding-factoryfarm-abuses-from-public-scrutiny/254674/.
4. Id.
5.

See, e.g., CHRISTOPHER LEONARD, THE MEAT RACKET: THE SECRET TAKEOVER

OF AMERICA'S FOOD BUSINESS 4 (2014) ("The first barrier to change is the fact that
everything about Tyson Foods seems hidden .... Tyson seeks obscurity. Examining the
company is all the more difficult because of the apparent code of silence of its employees,
and fear of retaliation on the part of virtually anyone who works with it.").
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costs onto uninformed Americans, vulnerable animals, and the global
ecosystem.6
As state legislatures are thwarted in their attempts to create a statutory
right of privacy for agricultural businesses,' lawmakers' efforts evolve.8
Accordingly, these laws take various forms and are referred to by various
names.9 "Ag-gag" is the catchall nickname that seems to have gained the
most notorietyo because the laws are intended to suppress "dialogue on
issues of considerable public interest."" Hence, the most significant legal
criticism of these laws is that they cannot be reconciled with the First
Amendment.12
As Chief Judge Winmill said recently in the first federal district court
ruling of its kind, Animal Legal Defense Fund v. Otter, "food production is
not a private matter."l 3 The activists' undercover methods "actually advance
core First Amendment values by exposing misconduct to the public eye." 4
The public has a legitimate interest in knowing what goes on behind the
closed doors of the meat industry." Otter finally gives authority to what
many suspected all along: ag-gag laws violate the First Amendment.' 6

6. See FactoryFarms, supra note 1.
7. See, e.g., Matthew Shea, Punishing Animal Rights Activists for Animal Abuse:
Rapid Reporting and the New Wave of Ag-Gag Laws, 48 COLUM. J.L. & Soc. PROBS.
337, 359 (2015) (discussing an ag-gag bill that Tennessee Governor Bill Haslam vetoed
as "constitutionally suspect").
8. Rita-Marie Cain Reid & Amber L. Kingery, Putting a Gag on Farm
Whistleblowers: The Right to Lie and the Right to Remain Silent Confront State
Agricultural Protectionism, 11 J. FOOD L. & POL'Y 31, 37-38 (2015).
9. Kevin C. Adam, Shooting the Messenger: A Common-Sense Analysis of State
"Ag-Gag" Legislation Under the FirstAmendment, 45 SUFFOLK U. L. REV. 1129, 1131
(2012) (explaining that Mark Bittman, of the New York Times, coined the term "ag-gag"
laws).

10. Id.
11. Exposing Abuse on the Factory Farm, N.Y. TIMES (Aug. 8, 2015),
http://www.nytimes.com/2015/08/09/opinion/sunday/exposing-abuse-on-the-factoryfarm.html? r-0.

12. Id.
13. Animal Legal Def. Fund v. Otter, 118 F. Supp. 3d 1195, 1208 (D. Idaho 2015),
appealfiled(9th Cir. Dec. 14, 2015).
14. Id. at 1204.
15. Exposing Abuse on the FactoryFarm, supra note 11.
16. See Jessalee Landfried, Bound & Gagged:PotentialFirstAmendment Challenges
to "Ag-Gag" Laws, 23 DUKE ENVTL. L. & POL'Y F. 377, 403 (2013) ("There is some

hope that these laws can be challenged under the First Amendment, but in truth, the
constitutional defenses against the bills are not as strong as some opponents suggestparticularly for the agricultural-fraud bills that are emerging as the most successful
approach.").
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This article analyzes the two competing interests that square off in suits
challenging the legality of ag-gag laws. In one corner of the ring are interest
groups clinging to a First Amendment right to deliver a message often
procured through surreptitious tactics. In the other corner are agricultural
entities, backed by authority of their states, advocating a statutory right to
privacy for the inner workings of their businesses. After Otter, the idea that
the privacy interest of the meat industry must yield to the First Amendment
rights of interested citizens is stronger than ever. However, the Otteropinion
gives minimal attention to the degree to which a corporation or other
artificial entity enjoys a legitimate right to privacy. Certainly, statutorily
derived privacy rights must yield to legitimate First Amendment rights;
however, this article asserts furthermore that any potential privacy claims
asserted by food producers, even those claims that may be constitutionally
derived, must also yield to the First Amendment. Why? Because privacy is
intended to protect natural humans, not artificial entities, and because food
production simply is not a private matter.
In addition to demonstrating that Idaho's ag-gag statute violates the
First Amendment, Otter also demonstrates that any limited right to privacy
claimed by meat-producing companies is necessarily outweighed by the
public's right to know about matters of legitimate public interest.'" These
two concepts, the First Amendment and privacy rights, are important
countervailing considerations because the First Amendment protects not
only the right to speak, but the right to listen, or the right to know, as well.' 8
Indeed, listeners' rights are often considered paramount under the First
Amendment because free speech is designed to allow the public access to
information.'" Although these factory farms may operate on private
property, they implicate so many issues of public concern that no reasonable
expectation of privacy can follow.20 Under the First Amendment, the right

17.

Otter, 118 F. Supp. 3d at 1207.

18. Eric B. Easton, Annotating the News: Mitigating the Effects of Media
Convergence and Consolidation, 23 U. ARK. LITTLE ROCK L. REV. 143, 159 (2000)
(discussing precedential cases and explaining that "the notion that a First Amendment
right to know exists independently of the right to speak is supported by more than obiter
dicta").
19. Red Lion Broad. Co. v. FCC, 395 U.S. 367, 390 (1969) (stating "[i]t is the right
of the viewers and listeners, not the right of the broadcasters, which is paramount . .
[and i]t is the right of the public to receive suitable access to social, political, esthetic,
moral, and other ideas and experiences which is crucial here").
20. See, e.g., Beckett v. Serpas, 12-1349, p. 5 (La. App. 4 Cir. 3/20/13); 112 So. 3d
348, 352 ("The right to privacy is not absolute; it is qualified by the rights of others, and
it is also limited by society's right to be informed about legitimate subjects of public
interest.").

20

JOURNAL OF FOOD LAW & POLICY

[VOL. 12

to privacy, especially that of an artificial business entity, must end where the
right to know begins.
To examine this idea more closely, this article will explain the interests
at stake in the ag-gag controversy, the development of ag-gag legislation
leading up to Otter, and the Otter holdings as they relate to the public's right
to know. Next, this article will analyze the history and tradition of privacy
rights generally and the extent of those rights for artificial entities to arrive
at this article's thesis: the companies at issue in ag-gag battles, due to their
status as artificial entities, have such an attenuated right to privacy (if any at
all) that their right to privacy regarding matters of legitimate public interest
will practically always be outweighed by the public's First Amendment right
to know.2 1
II. BACKGROUND
A. The Competing Interests at Stake
1. Privacy Rights for Agricultural Business Entities
Factory farms have become the dominant method of food production
in America. 22 The U.S. meat industry is a multi-billion dollar per year
industry, feeding millions of people around the globe.23 In 2014, the U.S.
meat industry, which processes cattle, sheep, pigs, chickens, and turkeys,
sold 186 billion dollars' worth of meat.24 In 2013 alone, the industry
slaughtered 33.2 million cattle, 2.3 million sheep and lambs, 112 million
pigs, 8.6 billion chickens, and 239.4 million turkeys. 25 That is nearly 9
billion animals slaughtered in one year, not including the vast numbers of
casualties of the meat processing industry.26 With such huge profits hanging

&

21. Id.
22. Adam, supra note 9, at 1144; FARM FORWARD, Ending Factory Farming,
https://farmforward.com/ending-factory-farming/ (last visited Mar. 12, 2016) (stating
that USDA data from its 2002 Census of Agriculture estimates that ninety-nine percent
of animals in the United States are raised and slaughtered in factory farms).
23. Sonci Kingery, The AgriculturalIron Curtain:Ag Gag Legislation and the Threat
to Free Speech, Food Safety, and Animal Welfare, 17 DRAKE J. AGRIC. L. 645, 646
n.6, 680 (2012) (showing that the beef and pork industries alone made a gross income of
over eighty-five billion dollars collectively).
24. The United States Meat Industry at a Glance, N. AM. MEAT INST.,
https://www.meatinstitute.org/ht/display/ShowPage/id/47465/pid/47465
(last visited Mar. 12, 2016).
25. Id.
26. Hatchery Horrors: The Egg Industry's Tiniest Victims, MERCY FOR ANIMALS,
http://hatchery.mercyforanimals.org/ (last visited Mar. 12, 2016) (explaining that male
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in the balance, factory farm corporations are motivated to get meat to
domestic and international consumers as efficiently and inexpensively as
possible.27
Today, only a handful of giant factory farm companies control meat
production in the United States, all of which are wealthy and politically
powerful.2 8 These companies put cheap meat on tables worldwide and are
interested in keeping their high-production, low-cost strategies away from
public scrutiny for a variety of reasons.29
2. The Right to Know About Matters of Legitimate Public Concern
Broadly speaking, the interest to be considered in a balance against
agricultural entity privacy is the public's right to know about how the food
supply is produced. Specifically, the most salient issues implicated by the
factory farm model include food safety issues, animal abuse, anticompetitive and poorly regulated behavior, and environmentally toxic and
unsustainable production methods.
a. Human Food Safety Issues

The meat industry poses a significant threat to human health due to the
unsanitary conditions innate to the high-production, low-cost strategy
involved in factory farming and the large quantities of antibiotics used, often
ineffectively, to mitigate the squalid conditions.30 This misuse of antibiotics
leads to antibiotic-resistant super-bacteria, like salmonella and E. coli, which
in turn lead to sicker animals and sicker people." The United States
Department of Agriculture (USDA) recently found that 24% of all cut-up
chicken is contaminated by some form of salmonella, and another study
by Consumer Reports found that more than a third of chicken breasts tainted
with salmonella carry the antibiotic-resistant strain.3 2 When humans are

chicks, for example, are killed because they cannot lay eggs and are "unsuitable" for
meat).
27. Kingery, supra note 23, at 647.
28. LEONARD, supra note 5, at 3-5, 203,229-31 (discussing vertical integration, buyer
power in concentrated markets, antitrust authorities standing idly by during the rise of
the meat oligarchy, and the trend towards meat industries being controlled by only a few
major companies); Modern Meat: Transcript, PBS FRONTLINE,
http://www.pbs.org/wgbh/pages/frontline/shows/meat/etc/script.html (last visited Mar.
12, 2016).

29. Modern Meat: Transcript, supra note 28.
30.
31.

Adam, supra note 9, at 1149.
Id.

32. Wil S. Hylton, A Bug in the System: Why Last Night's Chicken Made You Sick,
(Feb. 2, 2015),

THE NEW YORKER
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infected with these antibiotic-resistant bacteria, they often cannot be
successfully treated with conventional medication.3 3
The USDA, the Food and Drug Administration (FDA), and the Centers
for Disease Control and Prevention (CDC) have all acknowledged that the
factory farm model will inevitably result in the delivery of antibioticresistant bacteria into home kitchens and restaurants nationwide. 34
Importantly, these dangerous bacteria can infect all foods that contact the
bacteria, not just meat, and when food is recalled, as little as 30% of the
recalled item may actually be removed from the reach of consumers." One
example is particularly telling: In early August 2011, Cargill recalled 36
million pounds of turkey meat from a slaughterhouse in Springdale,
Arkansas due to antibiotic-resistant salmonella that sickened more than 100
people and killed another.3 6 The factory shut down, disinfected, and used a
new antibacterial wash, allegedly subjecting itself to the most aggressive
salmonella monitoring and testing in the nation's poultry industry. 37 By midAugust, the plant was back in full swing, and so was the same strain of
antibiotic-resistant salmonella.
Additionally, the high-production, low-cost strategy of meat
production depends on the use of growth hormones to artificially produce
bigger animals faster.39 Human consumption of these growth hormones has
been linked to various cancers as well as developmental and reproductive
problems.40
Despite these compelling and well-documented threats to public health,
people continue to choose cheap meat. The dollar amounts Americans spend
on average for health care versus groceries has swapped roles since the
1950s: while Americans used to spend 4.5% of their income on health care
and 19% on food, they now spend 18% on health care and only 8% on food.4 1
http://www.newyorker.com/magazine/2015/02/02/bug-system.
33. Adam, supra note 9, at 1149n.133.
34. Tom Philpott, For Cargill, It's Tainted Turkey Time Again, MOTHER JONES (Sept.
13, 2011), http://www.mothejones.com/tom-philpott/2011/09/cargill-turkey-recall.
35. Modern Meat: Transcript, supra note 28.
36. Philpott, supra note 34; Jessica White-Cason, UnderstandingFood Recalls: The
Recall Process Explained, FOOD SAFETY NEWS (Aug. 12, 2013),
http://www.foodsafetynews.com/2013/08/understanding-food-recalls-the-recallprocess-explained/#.VkuGpd-rTVo (explaining that when food is recalled, it means
companies and government regulators try to get the offending products out of distributor
inventories, off of store shelves, and out of consumer kitchens by collecting the items
and raising public awareness).
37. Philpott, supra note 34.
38. Id.
39. Adam, supra note 9, at 1150.
40. Id.
41. Id.
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Although Patrick Boyle, CEO of the American Meat Institute, chalks this up
as a "great success story" attributable to "squeezing costs out of the
process," 42 the fact that Americans spend less of their income on food than
any other country in the world 4 3 is alarming considering the intimate
connection between diet and health. What can Americans do to readjust their
priorities?
Perhaps a lack of transparency in the meat industry is the reason why
Americans continue to buy cheap meat, and more transparency and
education about factory farm practices would lead to reform and a healthier
country.44 Studies indicate that more than half of mothers believe that
providing "all natural" meat products for their families is important even if
doing so more expensive.4 5 Interestingly, people may have decreased
confidence in the integrity of food-labeling methods because words like
"natural" may be used with little regulation. 46 Furthermore, the term
"chemical free" may not be used on a meat or poultry label under any
circumstance. 7

42. Modern Meat: Interview PatrickBoyle, PBS FRONTLINE,
http://www.pbs.org/wgbh/pages/frontline/shows/meat/interviews/boyle.html
(last visited Mar. 12, 2016).
43. The UnitedStates Meat Industry at a Glance, supra note 24.
44. Samantha Morgan, Ag-Gag Challenged: The Likelihood of Success of Animal
Legal Defense Fund v. Herbert'sFirst Amendment Claims, 39 VT. L. REv. 241, 270-71
(2014).
45. See Consumer Perceptionsof Farm Animal Welfare, ANIMAL WELFARE INST. 9

(Jan. 2016),
https://awionline.org/sites/default/files/uploads/documents/faconsumer..perceptionsoffarmwelfare_- 112511 .pdf.
46. See Astiana v. Hain Celestial Grp., Inc., 783 F.3d 753, 758 (9th Cir. 2015) (noting

that the FDA has not defined the word "natural"); Krzykwa v. Campbell Soup Co., 946
F. Supp. 2d 1370, 1374-75 (S.D. Fla. 2013) (noting that the FDA does not regulate use
of the word "natural"). See also 9 C.F.R. § 301.2 (2016) (offering no definition for the
word

"natural").

But

see

Meat and

Poultry Labeling

Terms,

USDA,

http://www.fsis.usda.gov/wps/portal/fsis/topics/food-safety-education/getanswers/food-safety-fact-sheets/food-labeling/meat-and-poultry-labeling-terms/meatand-poultry-labeling-terms (last visited Mar. 12, 2016) (defining "natural" as "a product

containing no artificial ingredient or added color and [that] is only minimally
processed").
47. Food Safety Information: Meat and Poultry Labeling Terms, USDA 1 (Apr.
2011),
http://www.fsis.usda.gov/wps/wcm/connect/e2853601-3edb-45d3-90dclbef 17b7f277/Meat-andPoultryLabelingTerms.pdf?MOD=AJPERES.
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b. Animal Abuse
When over nine billion animals are killed in one year with profit as the
primary goal, humans are not the only ones who bear the externalized costs.48
Instead, animals are the most immediate victims to a game of numbers bent
on minimizing costs to maximize gains. 49 Factory farm procedures are
designed to produce animals with the greatest weight in the shortest possible
time,so which often means that animals are confined in crates or enclosures
where they cannot move, and they must remain in their own waste for vast
periods of time.' These animals are often sick or injured; unable to engage
in natural animal behavior; subjected to having their offspring taken from
them repeatedly; and frequently subjected to physical abuse.5 2
The public believes that animal abuse is rare because the meat industry,
which operates behind closed doors, represents instances of affirmative
abuse as isolated events.53 Unfortunately, reports from workers in the
industry and undercover expos6s do not corroborate the industry's
representations of humane animal treatment as the status quo.54 The reality
of what occurs in factory farms is unpleasant and disruptive to the meatconsuming culture in which most of us were raised." Nonetheless, surveys
suggest that about half of Americans believe the government should "force
all food companies to indicate the level of animal care on their product
labels," that 73% of Americans would support laws requiring farm animals
to be provided with enough space to act naturally, and that Americans are
48. The United States Meat Industry at a Glance, supra note 24.
49. Adam, supra note 9, at 1144.
50. Id.
51. FactoryFarming, LAST CHANCE FOR ANIMALS,
http://www.lcanimal.org/index.php/campaigns/other-issues/factory-farming
Mar. 12, 2016).

(last visited

52. Id.
53. Morgan, supra note 44, at 245.
54. Kingery, supra note 23, at 677-78 (stating, after interviewing a twenty-year
employee in the meat industry, that "[t]he animals being processed were supposed to be
dead by the time they got to Moreno; far too often, however, they were not.... [I]t was
not uncommon for the animals to survive beyond his station, 'as far as the tail cutter, the
belly ripper, the hide puller.' The Humane Slaughter Act requires livestock be rendered
'insensible' to pain prior to slaughter. Enforcement records, affidavits from workers,
interviews, and videos provide important evidence that this regulation is repeatedly

violated.").
55.

DAVID DEGRAZlA, ANIMAL RIGHTS: A VERY SHORT INTRODUCTION 2 (2002)

("Most people are opposed to cruelty and sense that animals have moral significance. At
the same time, traditional views that sanction animal use with few constraints have
deeply influenced our beliefs and everyday practices. The moral and intellectual tension
one can experience in the face of such conflicting beliefs motivates an effort to sort out
these issues.").
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willing to pay more for humanely raised meat products. 6 These figures
demonstrate that Americans are concerned about the conditions involved in
raising animals for meat, and other legal authorities concur that humane
animal treatment is a matter of public interest."
c. A Self-Regulated Monopolistic Industry That Sets Its Own Standards
Given the huge and powerful self-regulated industry that has become
the dominant means of producing food for Americans," the public's ability
to know about what goes on behind the closed doors of factory farms relies
on whistleblowing and transparency." However, whistleblowers in the
corporate meat industry face serious employment consequences and
apathetic authority figures; abuse is seldom reported because the reporter
risks being fired or demoted, and the report will unlikely result in any action
on behalf of the animals."o Furthermore, the Hazard Analysis Critical
Control Point system required by the USDA to regulate food safety is
primarily implemented by factory farm facilities' own employees. 6' The
Food Safety and Inspection Service (FSIS) inspectors review only the
attendant paperwork.62
These government agencies, charged with knowledge and the duty to
regulate, know about the dangers and the violations, but they do little to
rectify the problems. 63 Instead, the factory farm giants are cozy with the
agencies, who are supposed to regulate them but disregard accusations of

56. Consumer PerceptionsofFarm Animal Welfare, supra note 45, at 3-7.
57. Animal Welfare Act, 7 U.S.C. §§ 2131-2159 (2012) (implicating humane animal
treatment as a matter of public concern). Many court cases identify issues concerning
humane animal treatment as matters entitled to First Amendment protection. See, e.g.,
Ouderkirk v. People for the Ethical Treatment of Animals, Inc., No. 05-10111, 2007 WL
1035093, at *18 (E.D. Mich. Mar. 29, 2007) (providing a string cite implicating such
cases). Even the Animal Enterprise Terrorism Act provides an exception for "any lawful
economic disruption" caused by "reaction to the disclosure of information about an

animal enterprise." 18 U.S.C. § 43 (2012); Landfried, supra note 16, at 393-94. And,
Justice Alito has characterized humane animal treatment as a compelling interest. U.S.
v. Stevens, 559 U.S. 460, 496 (2010) (Alito, J., dissenting).
58. Adam, supra note 9, at 1144 ("Responsible for over ninety-five percent of the
country's chicken, eggs, turkey, and pork and over seventy-five percent of beef cattle,
factory farming has become the dominant means of producing food for the American
consumer.").
59. Reid & Kingery, supra note 8, at 53.
60. Kingery, supra note 23, at 679.
61. Reid & Kingery, supra note 8, at 50-51.

62. Id.
63.

Philpott, supra note 34.
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food safety violations and animal abuse." Smaller-scale companies that
could likely produce safer food with less pollution, while treating animals
more ethically, cannot compete with the factory farm model with its large
profit margins and government subsidies. 5 Indeed, if citizens do not take
matters into their own hands to educate the public, who will?
d. Lack ofSustainabilityand Vast EnvironmentalDegradation
Factory farming has been implicated as a major contributor to various
types of environmental pollution. 6 The Food and Agriculture Organization
of the United Nations has concluded that "[t]he livestock sector emerges as
one of the top two or three most significant contributors to the most serious
environmental problems."16 The vast amounts of waste produced by factory
farms pollute our air and water and contribute to global warming.6 ' Because
the growth of the factory farm industry post-dates many U.S. environmental
laws, the industry often escapes emissions-related laws and regulations. 9
In addition, the meat industry is inefficient and unsustainable. 0 The
country is able to feed far fewer people because it feeds the grain it produces
to livestock instead of people." Animal agriculture is the leading user of the
country's water resources, a significant fact in light of the water shortages
affecting major parts of the country.72 While grain-fed cattle require 100,000
liters of water per kilogram of food produced, plants like rice, wheat, and
potatoes use an average of about 1,100 liters per kilogram of food
64. Kingery, supra note 23, at 680; see Steve Suppan, The TPP SPS Chapter: Not a
"Model for the Rest of the World," INST. FOR AGRIC. & TRADE POL'Y (Nov. 12, 2015),
http://www.iatp.org/documents/the-tpp-sps-chapter-not-a-%E2%80%9Cmodel-for-therest-of-the-world%E2%80%9D (stating that the U.S. regulatory system and its scientific
underpinnings have been captured by the industries it regulates); see also Philpott, supra
note 34.
65. Adam, supra note 9, at 1147-48; LEONARD, supra note 5, at 265 (discussing large
meat producers' massive profit margins, ability to extinguish open markets and buy up
competitors, and the USDA's multibillion-dollar crop subsidies to Tyson foods since
1996); PuttingMeat on the Table: IndustrialFarmAnimal Production in America, PEW
COMM'N ON INDUS. FARM ANIMAL PROD. 1, 2 (2008),

http://www.ncifap.org/ images/PCIFAPFin.pdf.
66. Adam, supra note 9, at 1146.
67. Id.
68. Id. at 1146-47.
69. Id.
70. U.S. Could Feed 800 Million People with Grain That Livestock Eat, Cornell
Ecologist Advises Animal Scientists, CORNELL CHRON. (Aug. 7, 1997),
http://www.news.comell.edu/stories/1 997/08/us-could-feed-800-million-people-grainlivestock-eat.
7 1. Id.
72. Id.
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produced.73 Also, animal agriculture is responsible for an alarming rate of
soil erosion in the United States.74
e. The FactoryFarm Model Is Adopted by Developing Nations

.

The implications of the way factory farms are allowed to conduct
business in the United States is not only significant due to the reasons
discussed above. Other developing nations are adopting these types of
practices to their own detriment and to the detriment of the global
community." As populations increase around the globe, land becomes
scarce, and factory farming becomes attractive, especially if its drawbacks
are not brought to light."7 Often these developing nations are not equipped
to handle the amount of pollution generated by factory farm practices, to
regulate worker safety, or to enforce animal welfare laws, assuming those
laws even exist.n In sum, the adoption of the factory farm model by
developing nations around the globe magnifies all of the above-mentioned
concerns emanating from the factory farm method.
B. Ag-Gag Sweeps the Nation

In an attempt to educate the public about these serious problems,
various interest groups initiated efforts to record business practices inside
factory farms." In 2008, the Humane Society released an undercover video
capturing six weeks' worth of evidence from the Hallmark Meat Packing
Company in Chino, California.79 The video showed workers resorting to
abusive tactics in order to get downed cattle (non-ambulatory cattle or cattle
that are too sick to stand or walk) to slaughter. 0 The video resulted in the
recall of 143 million pounds of beef, the largest in U.S. history," because
downed cattle are banned from the food supply.82 The company did not
recover from the episode and eventually filed for bankruptcy. 3 Two
employees faced criminal charges for the abusive events.84 This video

73.

Id.

74. Id.
75.

PuttingMeat on the Table: IndustrialFarm Animal Productionin America, supra

note 65, at 9.
76.

Id.

77. Id.
78. Shea, supra note 7, at 337-38.
79.

Id.

80. Id.
81.
82.
83.
84.

Adam, supra note 9, at 1152; Shea, supra note 7, at 338.
21 C.F.R. § 189.5 (2015).
Shea, supra note 7, at 338.
Adam, supra note 9, at 1152.
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represents only one of countless others produced in a surge of efforts by
citizens and interest groups to inform the public about factory farm practices;
these films have understandably damaged the reputation of the meat industry
and sparked retaliatory legislation by the powerful meat lobby.85
Ag-gag legislation, which first emerged in the 1990s,6 has recently reemerged as a contentious topic in the law and in the media. Since 2011,
about half of America's state legislatures have attempted to pass at least one
ag-gag law, and these laws have had varying degrees of success." These
statutes criminalize whistleblowing and are aimed at giving special
protection to the privacy interests of large-scale meat-producing companies
to the detriment of the public's right to know about the industry's practices.88
Thus far, the majority of ag-gag legislation can be said to criminalize
one or more of four main categories of behavior: (1) recording,
photographing, videotaping, or audio-recording at agricultural facilities; (2)
possession or distribution of recordings; (3) dishonesty while applying for
employment to gain access to a facility; and (4) failure to report recorded
abuse or relinquish recordings within a very short time frame, also known as
mandatory disclosure."
Each of these implicates First Amendment rights.o Category One
targets protected speech critical of animal agricultural practices. 9' The
argument that the law does not restrict speech but merely restricts conduct is
unavailing because the recordings are communicative, and there is an
audience to receive the communication. 92 Category Two implicates First

85. Id. at 1151-55; Kingery, supra note 23, at 680.
86. Kansas produced the first ag-gag bill in 1990, followed by Montana and North
Dakota in 1991. KAN. STAT. ANN. § 47-1827 (2015); MONT. CODE ANN. § 81-30-101
(2015); N.D. CENT. CODE § 12.1-21.1-02 (2015). All of these laws currently remain
valid.
87. Ag-Gag Legislation by State, AM. Soc'Y FOR THE PREVENTION OF CRUELTY TO
ANIMALS,

http://www.aspca.org/animal-protection/public-policy/ag-gag-legislation-state
(last visited Mar. 29, 2016) (noting that twenty-six states in all have either passed or tried
to pass ag-gag laws since 1990).
88. Paige M. Tomaselli, You Have a Constitutional Right to Record and Report
illegal Activity at FactoryFarms, CTR. FOR FOOD SAFETY (Aug. 6, 2015),
http://www.centerforfoodsafety.org/blog/4002/you-have-a-constitutional-right-torecord-and-report-illegal-activity-at-factory-farms.
89. Reid & Kingery, supra note 8, at 37.
90. See infra notes 91-101 and accompanying text.
91. Adam, supra note 9, at 1169-70.
92. See Spence v. Washington, 418 U.S. 405, 410-11 (1974) (stating that the test for
expressive conduct requires that "[a]n intent to convey a particularized message was
present, and in the surrounding circumstances the likelihood was great that the message
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Amendment rights for the same reason-it chills protected speech critical of
animal agricultural practices.9 3
Category Three developed as an attempt to circumvent First
Amendment challenges by avoiding reference to any type of recording and
simply criminalizing dishonesty in applying for an agricultural job for the
purpose of undercover reporting. 94 Some newer, stronger versions of this
category have evolved that make "employment fraud" in any context illegal,
which might minimize the risk the law will fail for restricting the content of
speech.95 Although fraudulent speech is typically an unprotected category
of speech, the Supreme Court clarified in United States v. Alvarez that the
government may criminalize only false statements that directly cause a
legally cognizable harm.96 In the context of ag-gag cases, Otter, citing
Alvarez, demonstrates that the alleged harm claimed by these farm entities
results from publication of true stories that the public finds unacceptable, not
from any deception to gain employment and access.97
Similarly, Category Four is subject to First Amendment challenge.
Mandatory disclosure laws are ag-gag laws disguised as proactive measures
to mitigate animal abuse. 98 By attaching criminal sanctions to people who
document animal abuse but do not report it to authorities within a very short
time frame, the laws chill speech and prevent reporters from compiling
comprehensive evidence and patterns of abuse." The First Amendment,
however, protects not only the right to affirmatively speak, but also the right
to refrain from speaking.' 0 These rights "are complementary components
of the broader concept of 'individual freedom of mind." ' 1o

would be understood by those who viewed it"). See also Adam, supra note 9, at 1137;
Reid & Kingery, supra note 8, at 37.
93. Landfried, supra note 16, at 397-98.
94. Id. at 396.
95. Reid & Kingery, supra note 8, at 46.
96. United States v. Alvarez, 132 S. Ct. 2537, 2545 (2012).
97. Animal Legal Def. Fund v. Otter, 118 F. Supp. 3d 1195, 1204 (D. Idaho 2015),
appealfiled (9th Cir. Dec. 14, 2015) ("Instead, the most likely harm that would stem
from an undercover investigator using deception to gain access to an agricultural facility
would arise, say, from the publication of a story about the facility, and not the
misrepresentations made to gain access to the facility."). The opinion went on to discount
the argument that misrepresentations made in the context of ag-gag cases are motivated
by material personal gain, which would render them unprotected as fraudulent. Id.
98. Reid & Kingery, supranote 8, at 69.
99. See id. at 37.
100. See id. at 70.
101. Riley v. Nat'l Fed'n of the Blind of N.C., Inc., 487 U.S. 781, 797 (1988).
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III. ANIMAL LEGAL DEFENSE FUND V. OTTER

Of all the ag-gag bills in various forms and various stages of the lawmaking process, four statutes have been the subject of complaints filed in
federal court, but only one has proceeded to trial on the merits:1 02 Animal
Legal Defense Fund v. Otter was litigated in federal court in Idaho and has
been appealed to the Ninth Circuit Court of Appeals.o3 The Otter plaintiffs
challenged the constitutionality of Idaho's ag-gag statute as a violation of the
Freedom of Speech and Equal Protection Clauses and argued that the Idaho
statute was preempted by federal law." The Idaho statute implicates the
types of speech in Categories One and Three by creating criminal penalties
for "interference with agricultural production" when a person knowingly:
(a) Is not employed by an agricultural production facility
and enters an agricultural production facility by force,
threat, misrepresentation or trespass; (b) Obtains records of
an agricultural production facility by force, threat,
misrepresentation or trespass; (c) Obtains employment with
102. The first challenge, Animal Legal Defense Fund v. Herbert, was filed in federal
court in Utah, and the case is still pending. See Complaint at 1, Animal Legal Def. Fund
v. Herbert, No. 2:13CV00679, 2013 WL 4017889 (D. Utah Jul. 22, 2013) (challenging
constitutionality of UTAH CODE ANN. § 76-6-112 under the First Amendment as both
content-based and overbroad). Like Idaho's ag-gag law, Utah's law implicates the types
of speech in Categories One and Three. See Reid & Kingery, supra note 8, at 39. The
last action taken in this Utah suit, according to the docket, was an Order Granting
Unopposed Extension of Time to File Dispositive Motions filed on March 10, 2016
giving the parties until May 30, 2016 to file dispositive motions. Idaho's Animal Legal
Defense Fund v. Otterwas the second complaint filed on March 17, 2014. See Complaint
at 50, Animal Legal Def. Fund v. Otter, No. 1:14-CV-00104-BLW, 2014 WL
1017045 (D. Idaho Mar. 17, 2014). Next came a complaint filed in federal court in
Wyoming in September of 2015. See Complaint at 1, 69, Western Watersheds Project et
al. v. Michael et al., No. 2:15-CV-00169-SWS (D. Wyo. Sept. 29, 2015) (challenging
the constitutionality of WYO. STAT. ANN. § 6-3-414 and § 40-26-101 under the First and
Fourteenth Amendments). The fourth and most recent complaint was filed in North
Carolina in January of 2016. See Complaint at 1-2, 55, People for the Ethical Treatment
of Animals et al. v. Cooper et al., No. 1:16-CV-00025 (M.D.N.C. Jan. 13, 2016)
(challenging constitutionality of N.C. GEN. STAT. § 99A-2 under the the First and
Fourteenth Amendments).
103. Animal Legal Def. Fund v. Otter, No. 1:14-CV-00104-BLW, 2015 WL 4623943
(D. Idaho Aug. 3, 2015); Notice of Appeal at 1-4, Animal Legal Def. Fund v. Wasden,
No. 1:14-CV-00104-BLW.
104. Id. at 1199. The plaintiffs claimed that the ag-gag law was preempted by three
different federal statutes: the False Claims Act, the Food Safety Modernization Act, and
the Clean Water Act. See Complaint at 46-48, Animal Legal Def. Fund v. Otter, No. 1400104, 2014 WL 1017045 (D. Idaho Mar. 17, 2014). The court, however, did not rule on
these points.
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an agricultural production facility by force, threat, or
misrepresentation with the intent to cause economic or other
injury to the facility's operations . .
; (d) Enters an
agricultural production facility that is not open to the public
and, without the facility owner's express consent or
pursuant to judicial process or statutory authorization,
makes audio or video recordings of the conduct of an
agricultural production facility's operations; or (e)
intentionally causes physical damage or injury to the
agricultural production facility's operations, livestock,
crops, personnel, equipment, buildings or premises.'os
On August 3, 2015, Chief Judge Winmill of the United States District
Court for the District of Idaho ruled that the ag-gag statute's audiovisual
recording prohibition was a content-based and viewpoint-based speech
restriction, which warranted strict scrutiny; that the government's interest in
protecting the privacy of Idaho's agricultural production facilities was not
compelling; that the ag-gag statute was not narrowly tailored to serve such
an interest; and that the ag-gag statute did not even withstand rational basis
analysis under an Equal Protection analysis."' Whether discussing privacy
or the First Amendment, the public's right to know is a theme that rings true
throughout the opinion.'0 7
A. Otter's FirstAmendment Analysis
First, the court set out to establish that the activity burdened by the
Idaho law constitutes speech.'0o The court quickly dispensed with the State's
argument that the law burdened bare conduct and not speech.' In doing so,
the court implicitly found that there was a message to be communicated by

105. IDAHO CODE ANN. § 18-7042(1)(a)-(e) (2015), declared unconstitutional by
Otter, 118 F. Supp. 3d at 1211-12.
106. Otter, 118 F. Supp. 3d at 1207-08. Although a final order has not been issued at
the time of this article's writing because of arguments relating to an appropriate remedy,
the substance and reasoning of the non-final order have been designated for publication
by the issuing court and will unlikely change unless appealed. Because the time for filing
a notice of appeal is measured from the date a final order is issued, the State of Idaho has
ample time to request an appeal and will likely do so. Although the parties have allegedly
agreed that the preemption arguments are rendered moot by the substance of the
interlocutory order, the preemption issues could still be brought up on appeal. Telephone
interview with Julie Varin, Law Clerk for Chief Judge B. Lynn Winmill, U.S. Dist. Court
for the Dist. of Idaho (Oct. 14, 2015).
107. Otter, 118 F. Supp. 3d at 1201, 1207-08.
108. Id. at 1202-03.
109. Id. at 1202.
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the burdened activity and an audience to receive the communication. "o The
court reasoned that just as writing, painting, and playing an instrument are
purely expressive activities, so is audiovisual recording."'
Next, the court explained why the "misrepresentations" (or false
speech) targeted by the law constitute protected speech.112 Under United
States v. Alvarez, the government may criminalize false statements only
when the statements themselves cause legally cognizable harm.' 13 The court
asserted that the defendant could not establish material or legally cognizable
harm solely by misrepresenting or omitting a journalistic or political
affiliation.l 14 Instead, any harm that would likely arise from an undercover
investigation would result directly from the public's reaction to the content
of a published story."' Furthermore, when an undercover employee is paid
for the work performed, reasonable reliance on a material misrepresentation
is absent.' 1 6

The bottom line is that the publication of a true story is not the type of
direct material harm proscribed by Alvarez because the undercover reporters
did not obtain any material advantage by making the misrepresentations." 7
Conversely, "the lies used to facilitate undercover investigations actually
advance core First Amendment values by exposing misconduct to the public
eye and facilitating dialogue on issues of considerable public interest. This
type of politically salient speech is precisely the type of speech the First
Amendment was designed to protect.""
The court correctly reasoned that the Idaho statute was content-based
because it targeted only speech related to the operations of an agricultural
production facility, and because the evidence demonstrated that the statute's
underlying purpose was to silence animal activists."' Although a statute
110.

See id. at 1205; see also Spence v. Washington, 418 U.S. 405, 409-11 (1974).

111. Otter, 118 F. Supp. 3d at 1205.
112. Id. at 1203-04.
113. 132 S. Ct. 2537, 2545 (2012) (holding that the Stolen Valor Act, as applied to a
man who pleaded guilty to misrepresenting that he had won a Congressional Medal of
Honor, violated the First Amendment as a content-based restriction).
114. Otter, 118 F. Supp. 3d at 1203-04.
115. Id. at 1204; accord Food Lion, Inc. v. Capital Cities/ABC, Inc., 194 F.3d 505, 522
(4th Cir. 1999) (holding that the publication damages claimed by Food Lion resulted
directly from diminished consumer confidence in the store and that it was Food Lion's

food handling practices, not the publication of them, which caused the loss of consumer
confidence).
116. Food Lion, 194 F.3d at 514.
117. See Otter, 118 F. Supp. 3d at 1204.
118. Id.
119. Id. at 1205. The court identified evidence that demonstrated a purpose to silence
animal activists in the statute's legislative history and in its disproportionate criminal
sanctions. Id. at 1205-07. The law authorized a sentence of imprisonment for up to one
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meeting either one of these standards would amount to a content-based
restriction, the court held that the Idaho law satisfied both. 120 The court
rejected the State's argument that the law did not regulate what was said but
only where it was said, reasoning that a person could not violate the law
simply by standing in an agricultural production facility.121
Thus concluding that strict scrutiny applies, the court proceeded to
reject the State's argument that the law was narrowly tailored to advance a
compelling state interest.1 22 Although the court acknowledged that the
"State's interest in protecting personal privacy and private property is
certainly an important interest,"l 2 3 the court was not convinced that the
asserted interests were compelling.1 24 Property and privacy interests do not
supersede all other interests, and "food production is not a private matter"
because the safety of the food supply, worker safety, and the humane
treatment of animals are all matters of legitimate public interest.1 25
Even assuming the State's interests were compelling, the court noted
that the law was not narrowly drawn, primarily because Idaho's other laws
prohibiting fraud, theft, trespass, and defamation adequately protect those
interests without burdening free speech.1 26 The court found it particularly
alarming that even legitimate employees who were engaged in
whistleblowing could fall within the statute's reach.1 27 Although the State
insisted that the law was narrowly tailored because it applied only to speech
in a private forum, the court simply reiterated its theme that the public had a
First Amendment right to know: "[A]nimal agriculture is a heavily-regulated
[sic] industry and food production and safety are matters of the utmost public
concern." 28 "The remedy for misleading speech, or speech we do not like,
is more speech, not enforced silence." 29 "Society has the right and civic
duty to engage in open, dynamic, rational discourse," and "[t]hese ends are

year; a $5,000 fine; and restitution twice the amount of damages resulting from the
violation. IDAHO CODE ANN. § 18-7042 (3)-(4) (2015), declared unconstitutional by
Otter, 118 F. Supp. 3d at 1211-12.
120. Otter, 118 F. Supp. 3d at 1205-07.
121. Id. at 1205.
122. Id. at 1207.
123. Id.
124. Id.
125. Animal Legal Def. Fund v. Otter, 118 F. Supp. 3d 1195, 1207-08 (D. Idaho 2015),
appealfiled (9th Cir. Dec. 14,2015).
126. Id. at 1208.
127. Id.
128. Id.
129. Id. (citing Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J.,
concurring)).
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not well served when the government seeks to orchestrate public discussion
through content-based mandates."3 o
B. Otter'sEqual ProtectionAnalysis
While the court's First Amendment analysis acknowledged that the
State's interest in "protecting personal privacy and private property is
certainly an important interest," the court's Equal Protection analysis applied
rational basis scrutiny.13' Even more interestingly, the Idaho statute did not
survive rational basis scrutiny because "a bare congressional desire to harm
a politically unpopular group cannot constitute a legitimate governmental
interest," and because "[p]rotecting the private interests of a powerful
industry, which produces the public's food supply, against public scrutiny is
not a legitimate government interest."' 32 As with the content-based speech
analysis, the court found the Idaho statute to satisfy both standards for
discriminating between classes: it discriminated facially, and its purpose was
to discriminate.' 33
Generally under the law, "important" or legitimate interests should
withstand rational basis scrutiny,' 34 but Otter's rational basis analysis had
teeth, similar to landmark cases like City of Cleburne v. Cleburne Living
Center, Inc.,135 or Romer v. Evans' 36 in which a court demonstrated a
willingness to strike a statute that burdened a particular group for illegitimate
reasons.' 37 Otter seems to be applying rational basis "with bite" to a statute
that targets whistleblowers in the food production context because protecting
the privacy of meat-producing entities is an illegitimate statutory goal when
it conflicts with the public's right to know about activities concerning food
production.3

8

130. Otter, 118 F. Supp. 3d at 1209.
131. Id. at 1207-09.
132. Id. at 1210 ("Many legislators made their intent crystal clear by comparing animal
rights activists to terrorists, persecutors, vigilantes, blackmailers, and invading
marauders who swarm into foreign territory and destroy crops to starve foes into
submission."). Furthermore, the existence of laws to protect citizens against fraud, theft,
trespass, and defamation demonstrated that the law lacked a rational relationship to the
asserted interests. Id. at 1202.
133. Otter, 118 F. Supp. 3d at 1210.
134. See Alex M. Hagen, Mixed Motives Speak in Diferent Tongues: Doctrine,
Discourse, and JudicialFunction in Class-of-One Equal Protection Theory, 58 S.D. L.
REV. 197, 210 (2013) ("Generally, state action subject to rational basis review will
survive, and state action subject to heightened scrutiny will be invalidated.").
135. 473 U.S. 432 (1985).
136. 517 U.S. 620 (1996).
137. Hagen, supra note 134, at 217.
138. Otter, 118 F. Supp. 3d at 1207.
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'

Amicus Erwin Chemerinsky submitted an alternative Equal Protection
argument to which the court gave additional attention.' 39 Chemerinsky
argued that the Idaho statute unjustifiably discriminated on the basis of a
fundamental right-free speech-thus, strict scrutiny should apply to the
Equal Protection argument too.140 The court's decision to strike the statute
under rational basis when it could have simply maintained its application of
strict scrutiny is remarkable: the court sent a clear message that statutes
created to protect the privacy of meat-producing entities against the public's
right to know cannot survive any degree of constitutional scrutiny.1 4
Although bold, the court's decision was correct because the public's right to
know in the context of factory farm food production is very strong, and the
meat industry's right keep its business activities private is very weak.
Courts and legal scholars seem to agree that ag-gag laws do not pass
constitutional muster.1 4 2 The privacy interest of these giant meat-producing

139. Id. at 1211.
140. Id.
141. Id. at 1207.
142. See, e.g., Adam, supranote 9, at 1174 ("As such, most 'ag-gag' laws will be either
ineffective or unconstitutional; they will provide minimal punishment and permit

distribution, or they will be deemed unconstitutional prior restraints on free speech.");
Kingery, supra note 23, at 668 ("Under these elements of First Amendment analysis, the
provisions of Ag Gag bills that would make undercover videotaping and photography
illegal do not appear to be constitutional."); Landfried, supra note 16, at 389
("Additionally, neither type of bill serves a compelling government purpose. Indeed,
these bills more likely restrict a compelling government interest in public access to
information relating to food safety and animal cruelty. These ag-gag laws therefore are
unlikely to survive a strict-scrutiny test and would be held unconstitutional."); Larissa
U. Liebmann, Fraud and First Amendment Protections of False Speech: How United
States v. Alvarez Impacts ConstitutionalChallenges to Ag-Gag Laws, 31 PACE ENVTL.
L. REv. 566, 573 (2014) ("The [ag-gag] laws can be understood to be 'specifically
targeting people engaged in First Amendment activities,' and a court may therefore use
a heightened level of scrutiny, perhaps even strict scrutiny."); Morgan, supra note 44, at
273 ("Whether or not the plaintiffs in ALDF v. Herbert are ultimately successful, there
are numerous reasons why courts should protect animal activists' right to film in factory
farms. Whistleblowers are vital to animal protection groups because no laws currently
exist that specifically protect farm animals, and factory farm workers are unlikely to
report abuse."); Reid & Kingery, supra note 8, at 68 ("Ag-gag criminal prosecutions
seem to present exactly the grave and unacceptable danger of suppressing truthful speech
that even the Alvarez dissenters acknowledged is protected under the First
Amendment."); Shea, supra note 7, at 370-71 ("And, depending on the outcome of
lawsuits challenging ag-gag statutes filed in Utah and Idaho, rapid reporting statutes
might soon be considered the only constitutionally valid form of ag-gag."); Daniel L.
Sternberg, Why Can't I Know How the Sausage Is Made?: How Ag-Gag Statutes
Threaten Animal Welfare Groups and the FirstAmendment, 13 CARDOZO PUB. L. POL'Y
& ETHICS J. 625, 656-57 (2015) ("Ag-Gag statutes, by making slaughterhouses
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corporations (assuming arguendo any privacy interest exists at all) is simply
too weak to overcome the public's right to know. The analyses of Otter
undertaken so far focuses on the First Amendment or Equal Protection as
being sufficient to strike ag-gag laws. But what about the countervailing
right asserted by the State? The privacy of agricultural business entities is
really the only interest alleged in defense of the ag-gag statute in Otter.14 3
Otter said, "The State's interest in protecting personalprivacy ... is
certainly an important interest."" But, the court also said, "Protecting the
private interests of a powerful industry, which produces the public's food
supply, against public scrutiny is not a legitimate government interest. "145
Otter shows that somewhere between personal privacy rights and the privacy
rights of a powerful industry, the strength of the privacy interest breaks
down.1 46 So, to what degree are artificial entities "persons" who can assert
legitimate claims to privacy rights?
IV. THE EVOLUTION OF PRIVACY: A PURELY PERSONAL
GUARANTEE THAT GENUFLECTS TO THE FIRST AMENDMENT

Although privacy is an expansive right in many ways, it is also an
exceedingly nebulous right; its coverage is like a patchwork quilt-the
patches are taken from a plethora of sources; some patches offer rich and
adequate protection from offending elements; and some patches are
threadbare and weak. This article addresses privacy rights of artificial
entities generally and factory farms specifically to determine whether factory
farms, which are situated on private property, have any substantial right to
privacy. By history and tradition, business entities are not considered
"persons" who can assert any practical right of privacy. 147
The amalgam of rights that comprise privacy comes from
constitutional, common, and statutory law;14 1 it has roots in both civil and

impenetrable, threaten animal welfare groups and the First Amendment alike. However,
there is a First Amendment right to know how the sausage is made.").
143. Otter, 118 F. Supp. 3d at 1202 ("The State responds that § 18-7042 is not
designed to suppress speech critical of certain agricultural operations but instead is
intended to protect private property and the privacy of agricultural facility owners.").
144. Id. at 1207 (emphasis added).
145. Id. at 1210 (emphasis added).
146. Id.

147.

Carl J. Mayer, Personalizingthe Impersonal: Corporationsand the Bill ofRights,

41 HASTINGS L. J. 577, 579-80 (1990).
148. DANIEL J. SOLOVE & PAUL M. SCHWARTZ, INFORMATION PRIVACY LAW 10 (5th
ed. 2015).
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criminal law;' 49 and it protects against both private and public infringers.'
Privacy is often thought to protect one of two broad categories: informational
or decisional privacy.' ' Yet these two categories often converge and can be
difficult to distinguish.' 52 Ultimately, regardless of its source and regardless
of its scope, the privacy right has developed as a protection of values
fundamentally human in nature.'
Privacy, most fundamentally, protects
human dignity.' 54 Human dignity is an abstract yet indispensable value, and

149.

In the Fourth Amendment context, businesses are entitled to a degree of Fourth

Amendment privacy protection, but criminal law tenets broadly accept that with respect
to private property used for commercial purposes, owners have a lesser expectation of
privacy than they do for noncommercial residences, and, similarly, corporations have a
lesser expectation of privacy than individuals. Minnesota v. Carter, 525 U.S. 83, 90
(1998) ("Property used for commercial purposes is treated differently for Fourth
Amendment purposes from residential property. 'An expectation of privacy in
commercial premises, however, is different from, and indeed less than, a similar
expectation in an individual's home."') (quoting New York v. Burger, 482 U.S. 691, 700
(1987)); Dow Chemical Co. v. United States, 476 U.S. 227, 237-38 (1986) (stating that
"the expectation of privacy that the owner of commercial property enjoys in such
property differs significantly from the sanctity accorded an individual's home").
Furthermore, the Court has recognized that "a business, by its special nature and
voluntary existence, may open itself to intrusions that would not be permissible in a
purely private context." G.M. Leasing Corp. v. United States, 429 U.S. 338, 353 (1977).
150. SOLOVE& SCHWARTZ, supra note 148, at 34.
151. Whalen v. Roe, 429 U.S. 589, 598-600 (1977) ("The cases sometimes
characterized as protecting 'privacy' have in fact involved at least two different kinds of
interests. One is the individual interest in avoiding disclosure of personal matters, and

another is the interest in independence in making certain kinds of important decisions.");
Doe v. City & Cnty. of San Francisco, 835 F. Supp. 2d 762, 768 (N.D. Cal. 2011).
152. See Whalen, 429 U.S. at 600 ("Thus, the statute threatens to impair both their
interest in the nondisclosure of private information and also their interest in making
important decisions independently.");
see generally SOLOVE & SCHWARTZ, supra note 148 (treating everything within the
textbook as informational privacy, including cases that relate to the issue of decisional
privacy, such as PlannedParenthoodv. Casey, which recognizes that the constitutional
right to privacy protects personal autonomy); Colegio Puertorriqueno De Ninas,_Liceo
Ponceno, Inc. v. Pesquera De Busquets, 464 F. Supp. 761, 765-66 (D.P.R. 1979)
(discussing "informational probes by the government" in the context of Griswold's
constitutional penumbras). To use an imperfect heuristic rule, tort privacy law primarily
protects informational privacy, while constitutional privacy law (other than the Fourth
Amendment) primarily protects decisional privacy.
153. Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 HARV. L. REV.
193, 214 (1890).
154. See Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833,
851 (1992) (recognizing that the constitutional right to privacy protects "choices central
to personal dignity and autonomy"); Schmerber v. California, 384 U.S. 757, 767 (1966)
(stating that "[t]he overriding function of the Fourth Amendment is to protect personal
privacy and dignity against unwarranted intrusion by the State"). Although the seminal
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accordingly, privacy is an abstract yet indispensable component of the
law.

55

A. Warren and Brandeis:The Right to InformationalPrivacy
1. Privacy Was Intended for Natural Persons, Not Artificial Entities
When Samuel D. Warren and Louis D. Brandeis wrote "The Right to
Privacy" in 1890 for the HarvardLaw Review, they did so because they
thought it necessary to "define anew the exact nature and extent of such
protection" and because "[p]olitical, social, and economic changes entail the
recognition of new rights, and the common law, in its eternal youth, grows
to meet the demands of society.""

'

Countless scholars trace privacy rights to the Harvard article.' Tort
remedies developed from the article, and the article's language suggests that
the type of privacy it contemplates is complementary to that afforded by the
The article's influence in tort law and criminal law
Fourth Amendment.'
demonstrates that these dynamic rights originate from an ultimately
common, yet dynamic source. The seminal article makes apparent that
Warren and Brandeis were concerned about the informational privacy" 9 of
individual human beings' 60 and the "dignity . . . of the individual":
The intense intellectual and emotional life, and the
heightening of sensations which came with the advance of
civilization, made it clear to men that only a part of the pain,
pleasure, and profit of life lay in physical things. Thoughts,
emotions, and sensations demanded legal recognition, and

Warren and Brandeis article discusses the privacy of "information," it also discusses the
"dignity . .. of the individual." Warren & Brandeis, supra note 153.
155. Warren & Brandeis, supra note 153.
156. Warren & Brandeis, supra note 153, at 193.
157. Roberts v. Gulf Oil Corp., 195 Cal. Rptr. 393, 411 (Cal. Ct. App. 1983); see
SOLOVE & SCHWARTZ, supra note 148, at 11.
158. See Warren & Brandeis, supra note 153, at 220 ("The common law has always
recognized a man's house as his castle, impregnable, often, even to its own officers
engaged in the execution of its commands. Shall the courts thus close the front entrance
to constituted authority, and open wide the back door to idle or prurient curiosity?").
159. See generally id. (referring throughout to the privacy of "information" four times).
160. Roberts, 195 Cal. Rptr. at 411-12.
161. Warren & Brandeis, supra note 153 ("To determine in advance of experience the
exact line at which the dignity and convenience of the individual must yield to the
demands of the public welfare or of private justice would be a difficult task; but the more
general rules are furnished by the legal analogies already developed in the law of slander
and libel, and in the law of literary and artistic property.") (emphasis added).

ANIMAL LEGAL DEFENSE FUND V. OTTER

2016]

39

the beautiful capacity for growth which characterizes the
common law enabled the judges to afford the requisite
protection, without the interposition of the legislature. 162
The article uses the word "individual" twenty-eight times and
"feelings" seventeen times.' 63 It discusses "intrusion upon the domestic
circle" and uses the word "domestic" seven times throughout the article to
explain the scope of individual privacy rights." It discusses protectable
interests in "thoughts, emotions, and sensations" and injuries such as "mental
pain and distress" and "mental suffering."'6 ' These types of injuries only
make sense in the context of a human being and certainly not in the context
of a corporation or other artificial entity.' 66
The defendants in Herbert and Otter appear to assert a privacy right
springing forth from the fact that their businesses are situated on private
property. 67 Warren and Brandeis, however, stated several times that "the
principle which has been applied to protect these rights is in reality not the
principle of private property, unless that word be used in an extended and
unusual sense."

162.

68

Id. at 195.

163. Id. at 193-220.
164. Id. at 195-214. Domestic means "of, relating to, or involving the family or the
household." BLACK'S LAW DICTIONARY 591 (10th ed. 2014).
165. Warren & Brandeis, supra note 153, at 196, 206, 213.
166. N.O.C., Inc. v. Schaefer, 484 A.2d 729, 730-31 (N.J. Super. Ct. Law Div. 1984)
("While a corporation may have its reputation or business damaged as a result of
intrusive activity, it is not capable of emotional suffering."); see Barket v. Clarke, No.
2:12-CV-393 JCM (GWF), 2012 WL 2499359, at *5 (D. Nev. June 26, 2012) (alluding
to the idea that privacy torts protect feelings, not reputational harm, in observing that the
"false light action differs from a defamation action in that the injury in privacy actions is
mental distress from having been exposed to public view, while the injury in defamation
actions is damage to reputation"); accordFelsher v. Univ. of Evansville, 755 N.E.2d 589,
594 (Ind. 2001) (noting that other jurisdictions have unanimously denied a right of
privacy to corporations).
167. See Animal Legal Def. Fund v. Otter, 118 F. Supp. 3d 1195, 1202 (D. Idaho 2015),
appealfiled (9th Cir. Dec. 14, 2015) ("All of these facts suggest that § 18-7042 was
designed to suppress speech critical of the agricultural industry, and not protect private
property as the State claims."); Defendants' Reply Memorandum in Support of Its
Motion to Dismiss at 13-14, Animal Legal Def. Fund v. Herbert, No. 2:13-cv-00679-RJS
(D. Utah Jan. 9, 2014).
168. Warren & Brandeis, supra note 153, at 213.
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2. Privacy Was Not Intended to Protect Matters of Legitimate Public
Concern
The article robustly supports the idea that privacy rights must end
where the public interest creates a need for information: "The design of the
law must be to protect those persons with whose affairs the community has
no legitimate concern."1 Of the six general rules the article posits relating
to privacy, the very first provides that "[t]he right to privacy does not prohibit
any publication of matter which is of public or general interest." 7 o
In general, then, the matters of which the publication
should be repressed may be described as those which
concern the private life, habits, acts, and relations of an
individual, and have no legitimate connection with his
fitness for a public office which he seeks or for which he is
suggested, or for any public or quasi public position which
he seeks or for which he is suggested, and have no legitimate
relation to or bearing upon any act done by him in a public
or quasi public capacity.. . . Some things all men alike are
entitled to keep from popular curiosity, whether in public
life or not, while others are only private because the persons
concerned have not assumed a position which makes their
doings legitimate matters of public investigation."'
Within this same section discussing the competing interests of privacy
and matters of legitimate public concern, Warren and Brandeis discuss a
need for flexibility in this area of the law and acknowledge the difficulties in
applying a standard that escapes definition.' 7 2
"Any rule of liability adopted must have in it an
elasticity which shall take account of the varying
circumstances of each case, a necessity which
unfortunately renders such a doctrine not only more difficult
of application, but also to a certain extent uncertain in its
operation and easily rendered abortive."' 73

169. Id. at 214. The next sentence in the articles goes on to classify as "proper" the
preference to keep private such affairs with which the community has no legitimate
concern. Id. at 214-15.
170. Id. at 214.
171. Id. at 216.
172. Id.
173. Warren & Brandeis, supra note 153, at 215-16.
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In other words, privacy protections are necessarily abstract and should
not attach in all contexts.
The article concludes by explaining the need for a more robust right to
privacy "of the individual" against those who would otherwise pry,
appealing to a legal notion familiar to all: "The common law has always
recognized a man's house as his castle, impregnable, often, even to its own
officers engaged in the execution of its commands. Shall the courts thus
close the front entrance to constituted authority, and open wide the back door
to idle or prurient curiosity?"' 74 Again, this language demonstrates that civil
and criminal privacy rights ultimately spring from a common source, and
human "dignity" and "feelings" are the relevant interests worthy of
protection "against the world."'
Today, the four common law privacy rights generally recognized by
civil tort law include intrusion upon seclusion, false light, public disclosure,
and appropriation.16

Notably, the law still reflects both of Warren and

Brandeis's ideas: privacy rights developed to protect natural individuals, not
artificial entities, 1I and the public's right to know can override the privacy
interests of a natural individual."' As a distinct matter, modem law also
shows that extending these four privacy rights to corporations is unpopular,
if not unprecedented."'
3. Modem Privacy Rights Still Bend a Knee to the First Amendment
The facts of Ouderkirk v. Peoplefor the Ethical Treatment ofAnimals,
Inc. are somewhat representative of the privacy issues related to ag-gag
The decision demonstrates that claims asserting violations of
laws.'

174.
175.

Id. at 220.
Id. at 213.

RESTATEMENT (SECOND) OF TORTS §§ 652A-E (1977).
177. See RESTATEMENT (SECOND) OF TORTS § 6521 (1977) (stating that "[e]xcept for
the appropriation of one's name or likeness, an action for invasion of privacy can be
maintained only by a living individual whose privacy is invaded"). Comment C
elaborates that a "corporation, partnership or unincorporated association has no personal
right of privacy . . [and] therefore no cause of action for any of the four forms of
invasion covered by §§ 652B to 652E." Id.
178. See discussion infra Section IV.A.3.
179. Felsher v. Univ. of Evansville, 755 N.E.2d 589, 594 (Ind. 2001) (noting that the
Restatements, without exception, deny a cause of action to corporations, partnerships,
and unincorporated associations for any of the four forms of privacy invasion and also
noting that other jurisdictions have unanimously denied the protection of privacy rights
to corporations).
180. See Ouderkirk v. People for Ethical Treatment of Animals, Inc., No. 05-10111,
2007 WL 1035093, at * 19 (E.D. Mich. Mar. 29, 2007) (holding that the "methods and

176. See
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privacy tort law, even on behalf of natural persons, must yield when the
information at issue is a matter of legitimate public concern.'"' In Ouderkirk,
two undercover reporters gained access to a couple's chinchilla ranch in
Michigan by misrepresenting themselves as interested potential buyers of the
ranch.' 82 The ranch owners granted permission for the undercover duo to
record footage of the ranch operations that included Mr. Ouderkirk killing
chinchillas via electrocution and cervical dislocation."' Eventually, PETA
published an informative article about the Ouderkirks' chinchilla ranch on
its website, complete with video clips.' 84 The video clips contained graphic
and controversial information, cast the Ouderkirks in a negative light, and
resulted in public outrage.' 5 The Ouderkirks sued PETA in tort for intrusion
upon seclusion, misappropriation, false light, and intentional infliction of
emotional distress.186

The Ouderkirks' intrusion claim was unsuccessful because they could
not meet their burden of showing that the subject matter of the disclosure
was private, and because they had granted permission for the undercover
reporters to film.' According to the court, a privacy right is waived when
a defendant publicizes the activities of a business that deals with the
public.' Furthermore, the court, interpreting Michigan law, noted that
consent precludes an intrusion claim, even if the consent was obtained by
misrepresentation or fraud, and even when the defendants exceeded the
scope of the permission granted.'" 9

practices of raising and destroying animals, especially for commercial purposes, has been
recognized as a matter of public concern").
181. See generally id.
182. Id.at*L.
183. Id. at *5.

184. Id. at *6.
185. Ouderkirk, 2007 WL 1035093, at *6-7, *10.
186. Id. at * 1. The Ouderkirks did not, for some reason, bring a privacy claim asserting
publicity given to private facts, although that claim would presumptively fail as well for
the same reason as the other three-the information disclosed was not private. The claim
for intentional infliction of emotional distress is beyond the scope of this article, but the
court held that the claim was unsuccessful because the defendants' conduct was not "so
extreme in degree, as to go beyond all possible bounds of decency and to be regarded as
atrocious and utterly intolerable in a civilized community." Id. at *24.
187. Id. at *13-14, *17 (stating that the elements of the Michigan intrusion claim
include: "(1) an intrusion by the defendant, (2) into a matter that the plaintiff has a right
to keep private, (3) by the use of a method that is objectionable to the reasonable
person").
188. Id. at *14 (noting that the Ouderkirks were active in industry associations, they
conducted seminars open to the public for a small fee on their methods and practices,
and many of their customers posted information about their ranch online).
189. Id. at*15.
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In bolstering the idea that fraud does not vitiate consent to an intrusion,
the court went on to discuss the distinction between privacy rights based on
property interests and those based on one's "inviolate personality,"' 9 0 similar
to the theme of the Warren and Brandeis article.'91
Because no
"embarrassingly intimate details" of the Ouderkirks' lives were publicized,
their privacy claim based on intrusion failed.' 92
The Ouderkirks' misappropriation claim also failed because the court
held that the defendants' publication concerned matters of legitimate public
concern.19' The court upheld the notion that the First Amendment bars
appropriation liability when the disclosed information is newsworthy, as
long as the plaintiffs name or likeness was not used primarily for
commercial gain.' 94 The court reasoned that disclosure is necessary for "the
maintenance of an informed public."' Deciding what is in the sphere of the
public interest is an issue for the court as a matter of law, and the opinion
suggests that courts will give the public interest exception a wide berth.'19 6
The court did not hesitate to include commercial practices that involve
raising and destroying animals as being well within the realm of public
interest.1 97

In finding that PETA's disclosures were matters of legitimate public
interest, the court cited the Animal Welfare Act and multiple court cases
recognizing the public's interest in humane animal treatment.' 98 The court
190. Ouderkirk, 2007 WL 1035093, at *15-16.
191. Warren & Brandeis, supra note 153, at 205 ("The principle which protects
personal writings and all other personal productions, not against theft and physical
appropriation, but against publication in any form, is in reality not the principle of private
property, but that of an inviolate personality.").
192. Ouderkirk, 2007 WL 1035093, at *17.
193. Id. at * 18 (stating that the tort of misappropriation is committed whenever "the
defendant makes use of the plaintiff's name or likeness for his own purposes and

benefit," that "in contrast to the other forms of invasion of privacy, there need be no
allegation that a statement about a plaintiff was an intrusion upon seclusion or private

matters or that it was in any way false, and that "any unauthorized use of a plaintiff's
name or likeness, however inoffensive in itself, is actionable if that use results in a benefit
to another") (quoting RESTATEMENT (SECOND) OF TORTS § 652C (1977)).
194. Id.
195. Id. (citing Battaglieri v. Mackinac Ctr. for Pub. Pol'y, 680 N.W.2d 915, 919

(Mich. Ct. App. 2004)).
196. See id. at * 18, *20 (stating that "no reasonable fact finder could conclude that the
'defendant's use of plaintiff s likeness was for a predominantly commercial purpose' or
that PETA's publication was entirely 'without a redeeming public interest, news, or
historical value"') (emphasis added).
197. Ouderkirk, 2007 WL 1035093, at *19.
198. Id. (providing a string cite of five cases implicating humane animal treatment as
a subject of general public concern). The Animal Welfare Act's congressional statement
of policy asserts that Congress finds it necessary to regulate animals used in commerce
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also observed that disclosures by animal rights activists contribute to the
public debate and are protected under the First Amendment.' 9 "In
determining what is a matter of legitimate public interest, account must be
taken of the customs and conventions of the community."200
The Ouderkirks' third and final privacy tort claim for false light also
failed because the information PETA disclosed was substantially true.2 0 1
The Ouderkirks argued that PETA should not have edited the recorded
footage to omit certain parts that may have been redemptive.202 In denying
the false light claim, however, the court asserted that substantially true
disclosures will not support liability for failing to include facts that might
have cast the plaintiff in a morefavorable light.20 3
Ouderkirk stands for the general concept that claims for violation of
privacy rights, specifically those found in tort law, do not, and should not
discourage the dissemination of information about matters of legitimate
public interest. 20 The plaintiffs' intrusion claim failed because a business
that engages with the public interest has no right to privacy in regard to its
activities. 20 5
Their misappropriation claim failed because the First
Amendment protects information the public has a right to know. 206 The false
light claim failed because the disclosed information was of legitimate public
concern and was substantially true.207 Although the plaintiffs did not bring
a privacy claim asserting publicity given to private facts, that claim would
have failed for the same reason as the others-the information disclosed
simply was not private. Other cases stand for the same idea.208

"to insure that animals intended for use in research facilities or for exhibition purposes
or for use as pets are provided humane care and treatment," and "to assure the humane
treatment of animals during transportation in commerce." 7 U.S.C. § 2131 (2012). The
act also has provisions "intended to provide representation for general community
interests in the proper care and treatment of animals." 7 U.S.C. § 2143(b)(1)(B)(iii)
(2012).
199. Ouderkirk, 2007 WL 1035093, at *19.
200. Id. at *20 (citing Winstead v. Sweeney, 517 N.W.2d 874, 877 (1994)). This
standard is similar to that advocated by the Warren and Brandeis article and more modem
case law to determine whether a protectable privacy interest exists. See supra notes 172-73 and accompanying text; see also infra notes 235-36 and accompanying text.
201. Ouderkirk, 2007 WL 1035093, at *20-22.
202. Id. at *22.
203. Id.
204. See generally id.
205. Id. at *13.
206. Ouderkirk, 2007 WL 1035093, at *20.
207. Id. at *22.
208. People for Ethical Treatment of Animals v. Bobby Berosini, Ltd., 895 P.2d 1269,
1284 (Nev. 1995).
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Notably, the Ouderkirks, just as the plaintiffs in Otter and Herbert, ran
a business that involved processing animals on their private property. 209 The
Ouderkirks had no protectable privacy interest in their small business, a
chinchilla ranch consisting of about 700 animals. 2 0 The difference between
the Ouderkirks and ag-gag statute beneficiaries is simply that a multi-billiondollar corporation that produces most of America's food via monopolistic,
unsanitary, and often unethical means undoubtedly has a reduced privacy
right relative to natural persons like the Ouderkirks.2 1' If a natural person's
privacy interest is outweighed by the First Amendment in the context of a
small business that engages in animal abuse, then the privacy interest of a
large, corporate factory farm will undoubtedly yield to the First Amendment.
B. Substantive Due Process: The Right to DecisionalPrivacy
Considering the fundamental value of human dignity, the variety of
ways the U.S. Constitution has been interpreted to provide personal privacy
rights should come as no surprise. Although the Constitution does not
expressly provide for a right to "privacy," 2 12 Griswold v. Connecticut
interprets the penumbras of the Bill of Rights to provide privacy protection,
which is further protected from infringement by the states via the Fourteenth
Amendment.2 13
Griswold established that "specific guarantees in the Bill of Rights
have penumbras, formed by emanations from those guarantees that help give
them life and substance." 214 These penumbral privacy rights are formed by
the First Amendment freedoms of speech and association; the Third
Amendment right to be free from quartering soldiers in times of peace; the
Fourth Amendment right to be free from unreasonable searches and seizures
of persons, houses, papers, and effects; the Fifth Amendment right against
self-incrimination; and the Ninth Amendment, under which the specific
rights granted by the Constitution "shall not be construed to deny or
disparage others retained by the people."215 Just as the right of association
is an implicit right that must be honored to make First Amendment rights
meaningful, Griswold held that decisional privacy is an implicit right that
must be honored to make the Bill of Rights meaningful.216
209. Ouderkirk, 2007 WL 1035093, at *1.
210. Id.
211. See, e.g., Felsher v. Univ. of Evansville, 755 N.E.2d 589, 593-94 (Ind. 2001);
N.O.C., Inc. v. Schaefer, 484 A.2d 729, 730-31 (N.J. Super. Ct. Law Div. 1984).
212. Roe v. Wade, 410 U.S. 113, 152 (1973).
213. Griswold v. Connecticut, 381 U.S. 479, 484 (1965).
214. Id.
215. Id.
216. See id. at 483.
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This privacy doctrine emanating from Griswold and its progeny has
been categorized as being within the scope of substantive due process.217
Most directly, it protects what some refer to as decisional privacy, or
personal autonomy, but ultimately, like common law tort privacy, it protects
human dignity. 2 18 Other landmark cases that flesh out the abstract scope of
substantive due process include Griswold v. Connecticut,219 Loving v.
Virginia,2 20 Roe v. Wade, 22 1 Zablocki v. Redhail,222 PlannedParenthoodof
SoutheastPennsylvania v. Casey,223 Lawrence v. Texas, 224 and most recently,
Obergefell v. Hodges.2 25 These cases lend constitutional protection that
"deffies] categorical description" to "matters relating to marriage,
procreation, contraception, family relationships, and child rearing

217. See Roe, 410 U.S. at 129 ("Appellant would discover this right in the concept of
personal 'liberty' embodied in the Fourteenth Amendment's Due Process Clause; or in
personal marital, familial, and sexual privacy said to be protected by the Bill of Rights
or its penumbras . . . .").
218. See Obergefell v. Hodges, 135 S. Ct. 2584, 2597 (2015) ("In addition these
liberties extend to certain personal choices central to individual dignity and autonomy,
including intimate choices that define personal identity and beliefs.").
219. 381 U.S. 479, 481 (1965) (stating in the context of laws criminalizing the use of
birth control that "we are met with a wide range of questions that implicate the Due
Process Clause of the Fourteenth Amendment").
220. 388 U.S. 1, 12 (1967) (stating of anti-miscegenation laws that "these statutes also
deprive the Lovings of liberty without due process of law in violation of the Due Process
Clause of the Fourteenth Amendment").
221. 410 U.S. 113, 153 (1973) ("This right of privacy, whether it be founded in the
Fourteenth Amendment's concept of personal liberty and restrictions upon state action,
as we feel it is, or . .. in the Ninth Amendment's reservation of rights to the people, is
broad enough to encompass a woman's decision whether or not to terminate her
pregnancy.").
222. 434 U.S. 374, 384-85 (1978) (stating, with respect to a law that prevented
marriage of one who had not paid child support, that "[m]ore recent decisions have
established that the right to marry is part of the fundamental 'right of privacy' implicit
in the Fourteenth Amendment's Due Process Clause" and that "[t]his Court has long
recognized that freedom of personal choice in matters of marriage and family life is one
of the liberties protected by the Due Process Clause of the Fourteenth Amendment").
223. 505 U.S. 833, 847 (1992) (stating in the context of a challenge to an anti-abortion
statute that "[t]he most familiar of the substantive liberties protected by the Fourteenth
Amendment are those recognized by the Bill of Rights" and that "the Due Process Clause
of the Fourteenth Amendment incorporates most of the Bill of Rights against the States").
224. 539 U.S. 558, 564 (2003) ("We conclude the case should be resolved by
determining whether the petitioners were free as adults to engage in the private conduct
in the exercise of their liberty under the Due Process Clause of the Fourteenth
Amendment....").
225. 135 S. Ct. 2584, 2597-98 (2015).
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education," 226 matters that Warren and Brandeis would have referred to as
"domestic," and matters that, once again, make sense only in the context of
individual human beings, not corporations.
The law treats corporations as "persons" deserving of constitutional
rights in certain contexts and refrains from doing so in others. 227 For
example, corporations have been said to qualify as "persons" within the
meaning of the First Amendment.22 8 In fact, just recently the Supreme Court
clarified that a corporation is a "person" within the context of the Religious
Freedom Restoration Act. 229 The Supreme Court has also held, in the
exceedingly controversial Citizens United decision, that corporations have a
First Amendment right to engage in political speech by spending money to
support candidates for public office. 23 o However, certain "purely personal"
constitutional guarantees do not extend to corporations to the degree they
extend to natural persons, such as the privilege against self-incrimination and
any substantial right to privacy. 231
Common law sources offer somewhat conflicting information as to
whether corporations are "persons" in the context of the Fourteenth
Amendment.232 The Supreme Court has asserted that "corporations can
claim no equality with individuals in the enjoyment of a right to privacy. "233
But, the Supreme Court has also asserted that "[c]orporations are persons
within the meaning of the Fourteenth Amendment to the Constitution of the
United States."234 However, these cases asserting that corporations are
"persons" under the Fourteenth Amendment are doing so in contexts that
have nothing to do with privacy.2 35 Furthermore, these cases are old, and

226. Paul v. Davis, 424 U.S. 693, 713 (1976) (noting that these cases demonstrate that
"there are limitations on the States' power to substantively regulate conduct").
227. Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2769 (2014) ("The term
'person' sometimes encompasses artificial persons (as the Dictionary Act instructs), and
it sometimes is limited to natural persons.").
228. See id. at 2768.

229. Id.
230. Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 342 (2010).
231. Beckwith Electric Co., Inc. v. Sebelius, 960 F. Supp. 2d 1328, 1338 (M.D. Fla.
2013), appeal dismissed (1 Ith Cir. Sept. 4, 2014).
232. Kentucky Fin. Corp. v. Paramount Auto Exch. Corp., 262 U.S. 544, 550 (1923)
(stating that a corporation is a "person" within the meaning of the due process and equal
protection clauses of the Fourteenth Amendment).
233. California Bankers Ass'n v. Shultz, 416 U.S. 21, 65 (1974); accord Sebelius, 960
F. Supp. 2d at 1338 (M.D. Fla. 2013).
234. Cnty. of Santa Clara v. S. Pac. R.R. Co., 118 U.S. 394, 394 (1886); accord First
Nat'l Bank of Boston v. Bellotti, 435 U.S. 765, 771 (1978); Covington & L. Tpk. Rd.
Co. v. Sandford, 164 U.S. 578, 592 (1896).
235. See, e.g., Bellotti, 435 U.S. at 765 (asserting that a corporation is a person entitled
to speech protection under the First and Fourteenth Amendments); Sandford, 164 U.S.
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modem authority has established the better rule. Modem authority suggests
that whether or not a particular guarantee is "purely personal" or is
unavailable to corporations for other reasons "depends on the nature, history,
and purpose of the [particular constitutional] guarantee. "236 "Privacy rights
accorded artificial entities are not stagnant, but depend on the
circumstances."2 37
The language used in cases questioning what sorts of privacy rights
artificial entities have demonstrates that courts are hesitant, if not unable, to
rule conclusively on the matter. 238 A case may, for example, cite the
proposition that artificial entities are entitled to some degree of privacy right
but also assert that state and federal constitutional provisions protecting
privacy "simply do[ ] not apply to corporations."239 The language is
contradictory. Still, one thing from these cases is clear: the public attributes
of artificial entities reduce the reasonable expectation of privacy to which an
entity is entitled, and courts want flexibility in dealing with the issue.240
A recent Supreme Court ruling offers guidance as to whether
corporations are "persons" in the context of privacy rights: corporations are
not traditionally considered "persons," either generally according to the plain
meaning of the word, or specifically in the context of privacy rights.24 in
2011, the Supreme Court agreed in FCC v. AT&T that "[w]hen it comes to
the word 'personal,' there is little support for the notion that it denotes

at 592 ("It is now settled that corporations are persons, within the meaning of the
constitutional provisions forbidding the deprivation of property without due process of
law, as well as a denial of the equal protection of the laws."); Cnty. ofSanta Clara, 118
U.S. at 394 (asserting that a corporation is a person entitled to equal protection under the
Fourteenth Amendment).
236. Browning-Ferris Indus. of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S. 257,
285 (1989).
237. Ameri-Medical Corp. v. Workers' Comp. Appeals Bd., 50 Cal. Rptr. 2d 366, 384
(Cal. Ct. App. 1996).
238. See, e.g., Hecht v. Super. Ct., 40 Cal. Rptr. 3d 446, 457 (Cal. Ct. App. 2006)
("Like the Supreme Court ... we need not decide in this case any broad issues of the
scope of privacy rights-to which an artificial entity or partnership is entitled, as compared
to those of the individual partners.") (citations omitted).
239. Id. at 456-57 (holding that an LLP had no protectable privacy right in the financial
information of a law firm requested for discovery).
240. See id. at 456; see also Ameri-Medical Corp., 50 Cal. Rptr. 2d at 384 (stating that
privacy rights of artificial entities depend on the circumstances).
241. See Browning-Ferris,492 U.S. at 284 (stating that a corporation is "an artificial
being, invisible, intangible, and existing only in contemplation of law" and that
corporations are not entitled to "purely personal guarantees whose historic function ...
has been limited to the protection of individuals") (punctuation omitted).

2016]

ANIMAL LEGAL DEFENSE FUND V. OTTER

49

corporations, even in the legal context." 24 2 In its ruling, the Court asserted
that AT&T could not point to a single instance in which any court or statute
has referred to a corporation's personal privacy. 243 Instead, numerous
treatises indicate that personal privacy does not apply to corporations.2 44
Interestingly, the Court seemed comfortable using the terms "artificial
entities" and "artificial persons" interchangeably with "corporations," 2 45
which has implications that extend to other types of business associations.
Although AT&T tried to gain traction from the idea that corporations are
entitled to some degree of Fourth Amendment protection, the Court
concluded that the case did not require it to rule on the scope of a
corporation's privacy rights as a matter of either constitutional or common
law, and that AT&T could give no sound reason for abandoning the ordinary
meaning of the term "personal privacy."246 Therefore, with respect to
personal privacy rights, corporations do not enjoy a default status as

"persons."24 7
Instead, a corporation enjoys the elevated status of personhood only in
certain privileged contexts. 248 As alluded to previously, both criminal and
civil law recognize that corporations are special entities with special qualities
that distinguish them from individual persons. 249 "They are endowed with
public attributes. They have a collective impact upon society, from which
they derive the privilege of acting as artificial entities. The Federal
Government allows them the privilege of engaging in interstate commerce.
Favors from government often carry with them an enhanced measure of

242. FCC v. AT&T Inc., 562 U.S. 397, 405, 409-10 (2011) ("We reject the argument
that because 'person' is defined for purposes of FOIA to include a corporation, the phrase
'personal privacy' in Exemption 7(C) reaches corporations as well. The protection in
FOIA against disclosure of law enforcement information on the ground that it would
constitute an unwarranted invasion of personal privacy does not extend to corporations.
We trust that AT&T will not take it personally.").
243. Id. at 406.
244. Id. at 406-07 (citing RESTATEMENT (SECOND) OF TORTS § 652(I) (1976) ("A
corporation, partnership or unincorporated association has no personal right of
privacy."); W. PROSSER, LAW OF TORTS § 97, at 641-42 (2d ed. 1955) ("A corporation or
a partnership as such can have no personal privacy, although it seems clear that it may
have an exclusive right to its name and its business prestige.") (footnotes omitted); cf
W. PROSSER, LAW OF TORTS § 112, at 843-44 (3d ed. 1964) ("It seems to be generally
agreed that the right of privacy is one pertaining only to individuals, and that a
corporation or a partnership cannot claim it as such.") (footnotes omitted); W. PROSSER,
LAW OF TORTS § 117, at 815 (4th ed. 1971) (footnotes omitted)).
245. See A T&T Inc., 562 U.S. at 397, 398, 403, 404, 407.
246. Id. at 407.
247. See id. at 406.
248. See id. at 404-05.
249. See supra note 149 for discussion of how criminal law treats business entities.
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regulation." 250 Accordingly, the nature and purposes of the corporate entity,
and the interests it seeks to protect, both determine whether a corporation has
a protectable privacy interest.251
Two critical factors used by California courts include (1) the strength
of the nexus between the corporation's right to privacy and the human
individual's right to be left alone and (2) the context in which the controversy
arises.2 52 As originally suggested by Warren and Brandeis, privacy law still
reflects "an elasticity which shall take account of the varying circumstances
of each case." 253 A defendant corporation, for example, has no reasonable
expectation of privacy with respect to information that allows the
government to ensure that corporate behavior complies with the public
interest and the law; a corporate taxpayer's right to privacy is outweighed by
the assessor's need for information in part because "the nexus between a
corporation's right to privacy and an individual's right to be left alone is all
but nonexistent."254
Other contextual factors that seem potentially important include the
size and strength of the artificial entity and whether it is publicly or privately
held, the way in which it is regulated, and whether it operates as a
monopoly. 255 These factors are important because of their implications
regarding the public's right to know.
The larger and more powerful the artificial entity, the greater the impact
it potentially has on the public generally, 256 and the more attenuated the

250. United States v. Morton Salt Co., 338 U.S. 632, 652 (1950); see California
Bankers Ass'n v. Shultz, 416 U.S. 21, 65-66 (1974); see also Roberts v. Gulf Oil Corp.,
195 Cal. Rptr. 393, 412 (Cal. Ct. App. 1983) ("Gulf is a corporation which exists at the
pleasure of the state. Part of its social contract includes the requirement that it help
support the society which permits its very existence.").
251. Roberts, 195 Cal. Rptr. at 411.
252. Id. at 410-11 (holding that "[w]ithout denigrating the fact that a corporation does
enjoy a right to privacy in some circumstances, the assertion that such a right should exist
in the circumstances of the instant case is unreasonable").
253. Warren & Brandeis, supra note 153, at 215.
254. Roberts, 195 Cal. Rptr. at 411-12 (stating, in denying a corporation a privacy right
in the context of tax information, that "law-enforcing agencies have a legitimate right to

satisfy themselves that corporate behavior is consistent with the law and the public
interest"). Notably, California's Constitution expressly provides for a right to privacy,
but despite California's progressive stance on privacy rights, the court said, "[t]he
constitutional provision simply does not apply to corporations." Id. at 406.
255. See Richard A. Posner, NaturalMonopoly and Its Regulation, 21 STAN. L. REV.
548, 548-50 (1969).
256. See, e.g., Animal Legal Def. Fund v. Otter, 118 F. Supp. 3d 1195, 1210 (D. Idaho
2015), appealfiled(9th Cir. Dec. 14, 2015) (referring to the meat industry as "powerful"
three times in holding the Idaho ag-gag statute unconstitutional); Burwell v. Hobby
Lobby Stores, Inc., 134 S. Ct. 2751, 2774 (2014) (alluding to the fact that the size of the
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nexus between the individual person's and the entity's right to privacy. Also,
the Supreme Court's holding in Burwell that corporations are considered
persons in the context of the Religious Freedom Restoration Act, for
example, was applied narrowly to closely held, as opposed to publicly held,
corporations.25 7 Although Burwell did not involve privacy rights, similar
considerations would likely be applicable in the context of determining
whether a corporation had a protectable privacy interest.
The highly regulated nature of an industry also indicates that the public
likely has a right to know about a particular entity's business activities.258
Furthermore, when a highly regulated industry or entity operates in a way
that minimizes competition and dominates a particular market, as does the
meat industry,25 9 the public's right to know is perhaps at its strongest because
the public has little choice but to deal with the monopoly or quasimonopoly.2 60
C. States Unanimously Deny Privacy Rights to Corporations
The states seem to agree that corporations enjoy a lesser right to privacy
than do natural persons.2 6' Most states in the United States do not recognize
an express constitutional right to privacy, and none of the ones that do extend

corporation is relevant in saying that "[t]hese cases, however, do not involve publicly
traded corporations, and it seems unlikely that the sort of corporate giants to which HHS
refers will often assert RFRA claims").

257. See Burwell, 134 S. Ct. at 2769. Even though the Hobby Lobby chain has grown
into a nationwide chain, the privately held aspect of the company seemed to outweigh
the Court's consideration of its size in allowing it to claim personhood. See id. at 2765.
258. See Otter, 118 F. Supp. 3d at 1207-08 (referring to the meat industry as "heavily
regulated" three times in holding the Idaho ag-gag statute unconstitutional); see also
Larry M. Elison & Deborah E. Elison, Comments on Government Censorship and
Secrecy, 55 MONT. L. REv. 175, 199 (1994) ("Too often, commissions formed to regulate
industries become subservient to the industry they regulate and the so-called public

representative in the form of a consumer counsel becomes subservient to both the
commission and the industry. The necessity for public observation of regulated industries
and regulating agencies is obvious and should not be restricted.").
259.

See Putting Meat on the Table: Industrial Farm Animal Production in America,

supra note 65, at 1-2.
260. See Elison & Elison, supra note 258, at 198-99 (stating that "[c]orporate
individual privacy is an oxymoron" and that "[p]ublicly regulated industries .. . are not
typical corporations[;] [t]hey are state regulated monopolistic enterprises that are given
special support and are expressly controlled by government").
261. See Tiffany M. Wagner, Privacy-the Montana Supreme Court Overturns
Twenty-Five Years of Precedent Holding That the Individual Right-to-Privacy No
Longer Extends to CorporationsUnder the Montana State Constitution, 36 RUTGERS L.J.
1533, 1545 (2005).
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it to corporations.26 2 Ten states (Alaska, Arizona, California, Florida,
Hawaii, Illinois, Louisiana, Montana, South Carolina, and Washington)
recognize a constitutional right to privacy, and Montana is the only state that
ever extended such a privacy right to artificial entities. 263 In 2003, however,
the Montana Supreme Court overturned precedent and held that Montana's
constitutional right to privacy extends only to natural human beings. 2 6
Furthermore, states that recognize an implicit constitutional right to privacy
have rejected the idea that corporations should enjoy such protection.265
V. CONCLUSION

The historical and modem development of privacy law demonstrates
that privacy rights have always been intended, ultimately, to protect the
feelings of natural persons, whether it be common law tort privacy,
constitutional privacy, informational privacy, or decisional privacy.
Although courts seem unable to offer clear guidance as to the exact degree
of privacy rights to which an artificial business entity is entitled, the law
makes clear that artificial entities are not entitled to the same degree of
privacy rights as natural individuals. The law seems willing to extend a
nominal privacy interest to artificial entities at best.
This weak privacy interest is the only interest asserted in defense of aggag bills that are showing up across the country. When weighed alongside
the public's right to know about the food safety issues, animal abuse, anticompetitive and poorly regulated behavior, and environmentally toxic and
unsustainable production methods inherent in factory farming, an artificial
entity's right to privacy, even one that is legislatively created, will be
outweighed by First Amendment considerations every time.
Thus,
practicallyspeaking, it would seem as if businesses engaged in producing
America's food supply have no legitimate expectation of privacy in their
business activities if the public's right to know is implicated. As Otter held,
food production simply is not a private matter. Regardless of what form
privacy rights take, their extension to artificial entities is not favored under
the law.

262. Id.
263.

Id. at 1536, 1545-46; accord Privacy Protections in State Constitutions, NAT'L

CONFERENCE OF STATE LEGISLATURES (Dec. 3, 2015),

http://www.ncsl.org/research/telecommunications-and-information-technology/privacy-

protections-in-state-constitutions.aspx.
264. Great Falls Tribune v. Montana Pub. Serv. Comm'n, 82 P.3d 876, 883 (Mont.
2003).
265.

Id.
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ABSTRACT
Malnutrition is one ofthe biggest problemsfacingIndia today.
Thus, the functioning of the Public Distribution System (PDS)which provides subsidizedfood to hundreds of millions ofpeopleis critically important. However, while numerous studies have
evaluated the performance of the PDS in rural areas, there is a
notable lack of research in urban slums, a rapidly growing
population. Through interviews with PDS beneficiaries and other
stakeholders, the present study examines the PDS in one slum in
Delhi and finds numerous problems, including low-quality grain,
corruption, and the lack of an effective complaint mechanism.
Although several states in India have recently strengthened their
PDS, the under-utilizationof the PDS in urban areas makes it more
difficult to muster the political will to initiate reforms.
Unfortunately, the Right to Food Act limits PDS benefits to fifty
percent ofthe urbanpopulation, thus ensuringthat this urbanunderutilization will continue.
I. INTRODUCTION
Malnutrition is a serious, persistent problem in India'-the country
has the highest number of malnourished persons in the world.2 Almost onethird of Indian children are underweight3 and approximately 39% are
stunted.' In 2014, the Global Hunger Index, which uses a multidimensional
approach to evaluating hunger throughout the world,s ranked India 55th out
of the 76 countries considered.6 The Indian government has implemented

1. Helping India Combat PersistentlyHigh Rates ofMalnutrition, WORLD BANK
(May 13, 2013), http://www.worldbank.org/en/news/feature/2013/05/13/helping-indiacombat-persistently-high-rates-of-malnutrition.
2. Himanshu, Poverty and Food Security in India I (Asian Dev. Bank, Working
Paper No. 369, 2013), available at
http://www.adb.org/sites/default/files/publication/3039 I/ewp-369.pdf.
3. Rukmini S., Malnourishment Declined Sharply Among Children in India, THE
HINDU (Oct. 13, 2014), http://www.thehindu.com/news/national/malnourishmentdeclined-sharply-among-children-in-india-says-unicef/article6497025.ece.
4. Rukmini S., Child Stunting Drops Sharply in India, THE HINDU (Nov. 13, 2014),
http://www.thehindu.com/data/child-stunting-drops-sharply-in-india-new-datashows/article6595607.ece.
5.

INT'L FOOD POLIcY RESEARCH INST., GLOBAL HUNGER INDEX: THE CHALLENGE

OF HIDDEN HUNGER 7 (2014) (considering undernourishment, the proportion of children
that are underweight, and child mortality in measuring hunger).
6. Id. at 16 tbl. 2.1.
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several programs designed to reduce hunger,' although by the government's
own admission, these programs have had only limited success.' Indeed, the
daily caloric intake of India's poorest citizens, who might be expected to
benefit most from these programs, has actually decreased since 2009.9
Jean Dreze and other scholars have written extensively on poverty and
malnutrition in India. o However, research on one of the most important
programs-the Public Distribution System (PDS), which is the world's
largest food safety net program"-has tended to focus only on rural areas.
The present study seeks to extend this prior research by examining the PDS
in one slum in Delhi. This will provide a useful point of comparison and
will highlight the challenges facing an ever-increasing segment of India's
population-the urban poor' 2-that endure significant food shortages. 3
Beyond the introduction, Part II of this report provides an overview of
the right to food in India, including relevant constitutional provisions, a brief
history of the PDS, and recent developments in the courts. Part III reviews
existing research on the PDS in Delhi. Part IV sets forth this study's
rationale and methodology. Next, Part V presents the study's findings and
analysis in light of the government's obligations under the National Food
Security Act and the Right to Food Case. Finally, Part VI discusses
important implications of the study's findings, including the fact that Delhi's
PDS has not experienced the revival seen in other states and that the
7.

See generally RIGHT To FOOD CAMPAIGN, SUPREME COURT ORDERS ON THE

RIGHT TO FOOD: A TOOL FOR ACTION §§ 2.1-2.11 (2d ed. 2008), available at
http://www.righttofoodindia.org/data/scordersprimeratoolforaction.pdf

(discussing government programs concerning the right to food).
8.

GOV'T OF INDIA, MILLENNIUM DEVELOPMENT GOALS: STATES OF INDIA REPORT

2010, at iv (2010) ("[T]he country has been moderately successful in reducing poverty,
though the same cannot be said in respect of combating hunger. . . .").
9. Shareen Hertel, Hungryfor Justice: Social Mobilization on the Right to Food in
India, 46 DEV. & CHANGE 72, 72 (2014).
10. See, e.g., Diane Coffey et al., Stunting Among Children: Facts and Implications,
48 ECON. & POL. WKLY. 68, 68 (2013); Angus Deaton & Jean Dreze, Foodand Nutrition
in India: Facts and Interpretations,44 EcON. & POL. WKLY. 42, 42 (2009); Jean Dreze
& Reetika Khera, The BPL Census and a PossibleAlternative, 45 ECON. & POL. WKLY.
54, 54 (2010) (discussing an alternative method for calculating which households qualify
for food assistance).
11. Jessica Meeker, Is More Inclusive More Effective? The Impact ofMore Inclusive
Public DistributionSystems, LANSA (June 24, 2014),
http://lansasouthasia.org/blog/more-inclusive-more-effective-impact-more-inclusivepublic-distribution-systems.
12. See GOV'T OF INDIA, INDIA: URBAN POVERTY REPORT 2009 1 (2009) (discussing
the "urbanization" of poverty).
13. See, e.g., R. Sairam, MalnutritionHigh Among Urban Poor Children, THE HINDU
(Mar. 31, 2013), http://www.thehindu.com/news/cities/Coimbatore/malnutrition-highamong-urban-poor-children/article4566729.ece.
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limitation of benefits under the National Food Security Act to 50% of the
urban population is problematic.
II. THE RIGHT TO FOOD IN INDIA

A. The Constitution
India's Constitution does not explicitly provide for a right to food.
However, the Supreme Court has interpreted the right to life under Article
21 to include the right to food.14 In addition, the Constitution's Directive
Principles of State Policy, which are not enforceable in court but must be
applied by the State in making laws,"s impose an obligation on the
government to guarantee at least a minimal level of nutrition to its citizens.16
Article 39, for example, requires the government to "direct its policy towards
securing ...
that the citizens ... have the right to an adequate means of
livelihood."" Article 41 requires the State to make, within its economic
limits, "effective provision for securing the right . .. to public assistance in
cases of unemployment, old age, sickness and disablement, and in other
cases of undeserved want.""
Finally, Article 47 declares that the
government "shall regard the raising of the level of nutrition and the standard
of living of its people and the improvement of public health as among its
primary duties."' 9
B. The TargetedPublic DistributionSystem
Although recognition of the right to food is a relatively recent
occurrence, India has long maintained food assistance programs for its needy
citizens.2 0 The British colonial government introduced India's PDS in 1939
as a wartime rationing measure to ensure grains were available in urban
14. Shantistar Builders v. Narayan Khimalal Totame, A.I.R. 1990 S.C. 630 (India)
("The right to life is guaranteed in any civilized society. That would take within its sweep
the right to food, the right to clothing, the right to decent environment and a reasonable
accommodation to live in."); see also Justice M.B. Shah, The Indian Supreme Court
Acknowledges the Right to Food as a Human Right, AGRIC. & RURAL DEV., Feb. 2006,
at 24, 25-26 (discussing Indian Supreme Court right-to-food cases).
15. INDIA CONST. art. 37 ("The provisions contained in this Part shall not be
enforceable by any court, but the principles therein laid down are nevertheless
fundamental in the governance of the country and it shall be the duty of the State to apply
these principles in making laws.").
16. Id. art. 39(a).
17. Id.
18. Id. art. 41.
19. Id. art. 47.
20. Gov'T OF INDIA, PERFORMANCE EVALUATION OF TARGETED
DISTRIBUTION SYSTEM 1 (2005) [hereinafter "TPDS EVALUATION"].
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Bombay. 2 1 Over the course of several decades, it was expanded significantly
in efforts to alleviate hunger and poverty.2 2 After the World Food Summit
in 1996, India made additional efforts to address the system's shortcomings,
such as urban bias, which culminated in the system's transformation into the
Targeted Public Distribution System (TPDS) in 1997.23 This new system
focused specifically on providing food aid to the poor, rather than providing
aid to all people in poor areas as was done before.24
Specifically, the TPDS aims to identify families below the poverty line
(BPL) in each state and ensure that each of these families can obtain certain
quantities of grain at subsidized prices.2 5 The Food Corporation of India, an
arm of the central government, purchases food grains at predetermined
minimum support prices, and sells them to the states at a uniform issue price
for state distribution through the TPDS.26 State governments can then further
subsidize PDS foods or offer additional foods through the fair price shops
(FPS), where the PDS grains are sold.27 States are charged with the task of
identifying2 8 which households qualify as BPL and which fall under the
AAY (Antyodaya Anna Yojana) program, which contains additional
subsidies for the "poorest of the poor."2 9 States can also allocate additional

21. Amit Kumar Gupta & Anupama Saxena, Significance of Public Distribution
System in an Indian State-UttarPradesh,3 INT'L J. MGMT. & SOC. SCI. RES. 1, 1 (2014).
For a historical overview of the PDS in India, see TPDS EVALUATION, supra note 20, at
1-3.
22. Gupta & Saxena, supra note 21, at 1-2.
23. Id. at 2.
24. Id. (noting that the TPDS targets the "poor in all areas," unlike its predecessor,
which focused on "all in poor areas").
25. TPDS EVALUATION, supra note 20, at 3.
26. Raghbendra Jha et al., Food Subsidy, Income Transfer and the Poor4 (ASARC,
Working Paper No. 2011/16, 2011).
27. Prasad Krishnamurthy et al., Food Price Subsidies and Nutrition: Evidencefrom
State Reforms to India's Public Distribution System 9 n. 15 (UC Berkeley Pub. Law
Research Paper No. 2345675, 2014),
http://papers.ssm.com/sol3/papers.cfm?abstract-id=2345675 ("Different states can offer
different commodities in addition to rice, wheat, kerosene, and sugar. For example,
Chhattisgarh offers rations of iodized salt and, following 2012, also offers a ration of
pulses."); SAKSHI BALANI, FUNCTIONING OF THE PUBLIC DISTRIBUTION SYSTEM: AN
ANALYTICAL REPORT 5 (2013), available at

http://www.prsindia.org/administrator/uploads/general/I 388728622-TPDS%2OThem
atic%20Note.pdf ("Many states further subsidise the price of food grains before selling
it to beneficiaries.").
28. Krishnamurthy et al., supra note 27, at 9 ("State governments are responsible for
identifying the PDS entitlements of individual households .... ).
29. Antyodaya Scheme: Many States Yet to Identify Poor, FINANCIAL EXPRESS (Nov.
1, 2004), http://archive.financialexpress.com/news/antyodaya-scheme-many-states-yetto-identify-poor/ 118030.
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food grains to families above the poverty line (APL) at less subsidized
prices.3 0
Nationally, the TPDS currently serves approximately 40 million BPL
families and 24 million AAY families.' The scope of the program is
immense-in May 2015, for example, the states took a combined 12.6 lakh
tons of rice and 8.29 lakh tons of wheat from the Central Government for the
TPDS (including BPL, AAY, and APL cardholders).32 While this program
is undoubtedly helpful for some, there are also a number of well-documented
problems with its functioning.33 Corruption is a major challenge, with large
amounts of grain-more than half, by some estimates-being diverted to the
black market. 34 At times, beneficiaries are overcharged, given low-quality
grains, or given less than their full share.3 s Targeting the program has proved
to be difficult, with large numbers of the poor excluded from the program
and many of the non-poor granted subsidies.36
The efficiency and
effectiveness of the program also varies wildly-in some states, it functions
reasonably well, while in others, it is languishing.37 Recent reforms,
however, have addressed some of these issues and led to remarkable
improvement, at least in some states.

30. Krishnamurthy et al., supra note 27, at 9 ("States can also secure food grains for
above-poverty-line (APL) households, but at a much higher rate.").
31. BALANI, supra note 27, at 4 tbl. 2.
32. See DEP'T OF FOOD & PUB. DISTRIBUTION, FOOD GRAIN BULLETIN 2 (2015),
available at http://dfpd.nic.in/writereaddata/images/MAY-2015.pdf (listing the offtake
of foodgrains). "Offtake" refers to the amount of foodgrains taken by the states from the
Food Corporation of India for distribution through the TPDS. See Reetika Khera, Trends
in Diversionof Grainfrom the PublicDistributionSystem, 46 ECON. & POL. WKLY. 106,
107 (2011).
33. Jean Dreze, Democracy and the Right to Food, 39 ECON. & POL. WKLY. 1723,

1727 (2004) ("[A]bout half of the grain meant for distribution to poor households through
the PDS seems to end up in the black market, rising to 80 per cent in Bihar and

Jharkhand.").
34. Id.
35. Jean Dreze & Reetika Khera, UnderstandingLeakages in the Public Distribution
System, 50 ECON. & POL. WKLY. 39,42 (2015) (noting "many instances" of overcharging
or under-weighing); N.C. Saxena, Hunger, Under-Nutrition and FoodSecurity in India
65-66 (Chronic Poverty Research Ctr. & Indian Inst. of Pub. Admin., Working Paper No.
44, 2011), availableat
http://www.chronicpoverty.org/uploads/publication-files2/CPRC-IIPA%2044-new.pdf.
36. See BALANI, supra note 27, at 7 (estimating that 61% of the eligible population
was excluded from the BPL list, while 25% of non-poor households were included).
37. See Reetika Khera, Revival of the Public Distribution System: Evidence and
Explanations, 46 ECON. & POL. WKLY. 36, 36 (2011) (reviewing the TPDS in nine
states).
38. Id. ("Contrary to a common belief in policy debates ... that the PDS is an
irreparably dysfunctional scheme, this survey finds that many state governments have
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In Delhi, the TPDS is managed by the Department of Food, Supplies,
and Consumer Affairs." The Delhi State Civil Supplies Corporation
oversees the transportation of commodities from regional godowns operated
by the Food Corporation of India to the 2,409 fair price shops in Delhi.40 The
Delhi government administers a targeted PDS (unlike certain states, which
provide universal or near-universal benefits) 4 1-each
eligible family is
entitled one ration card, which dictates the quantity and price of the PDS
goods.4 2
C. The Right To Food Case
A common argument in the human rights literature is that the right to
food is included within the right to life.43 If this is correct, the high levels of
undernourishment throughout India are, at the very least, a cause for concern.
Moreover, when taken to its logical conclusion, the government's failure to
adequately address malnutrition is a violation of the Indian Constitution.44
This line of thinking lead the People's Union for Civil Liberties (PUCL) to
file a writ petition in the Supreme Court45 against the Union of India under

undertaken a series of measures that have made the PDS functional."); Raghav Puri,
Reforming the Public DistributionSystem: Lessons from Chhattisgarh,47 ECON. & POL.
WKLY. 21, 21 (2012) ("Reforms to the public distribution system in Chhattisgarh that
focused on extending coverage, improving delivery and increasing transparency have led
to its remarkable revival.").
39. About Us, GOV'T OF NCT OF DELHI,
http://www.delhi.gov.in/wps/wcm/connect/DOIT_Food/food/home/ (last updated Mar.
22, 2014).
40. Public DistributionSystem, Gov'T OF NCT OF DELHI,
http://delhi.gov.in/wps/wcm/connect/doitdscsc/DSCSC/Home/Activities/Distribution
+under+PDS/Public+Distribution+System/ (last updated Apr. 4, 2016); FairPriceShop
Details, GNCT OF DELHI, http://nfs.delhi.gov.in/Citizen/FPS Details.aspx?%2f (last
visited Apr. 7, 2016) (listing active Fair Price Shops in Delhi).
41. See JEAN DREZE & AMARTYA SEN, AN UNCERTAIN GLORY: INDIA AND ITS
CONTRADICTIONS 194 (2013) (noting that many states have moved to a more inclusive

or even "universal" PDS).
42. Gov'T OF NCT OF DELHI, ECONOMIC SURVEY OF DELHI 255-56 (2013), available
at
http://delhi.gov.in/DoIT/DoIT Planning/ES2012-13/EN/ESChapterl9.pdf [hereinafter
ECONOMIC SURVEY].

43. Lauren Birchfield & Jessica Corsi, The Right to Life Is the Right to Food: People's
Unionfor Civil Liberties v. Union ofIndia & Others, 17 HUM. RTS. BRIEF 15, 17 (2010),
availableat http://www.wcl.american.edu/hrbrief/17/3corsi.pdf?rd=1.
44. Id. at 15-16.
45. People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196
of 2001, available at http://indiankanoon.org/doc/411836/.
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Article 32(1) of the Constitution.46 PUCL argued that the Court had
previously interpreted Article 21 (the right to life) as the right to a life with
dignity, and not mere survival-thus, the right to life implies a right to food
as well.47 This petition led to a fifteen-year, ongoing public-interest
litigation, PUCL v. Union ofIndia, resulting in numerous interim orders.48
The central argument in the petition was that because food is essential
for survival, the fundamental right to life guaranteed in Article 21 implies
the right to food.49 PUCL argued that the state had been negligent in its
drought relief work and in its ineffective handling of the TPDS system.so
The petitioners sought (a) immediate open-ended employment in droughtaffected villages; (b) "gratuitous relief' to persons unable to work; (c)
increased food entitlements under the TPDS; and (d) subsidized food grain
to all families provided by the central government. 1
In its July 23, 2001 order, the Supreme Court began by setting
priorities: providing for the aged, disabled, destitute women, destitute men
who were in danger of starvation, pregnant and lactating mothers, and
destitute children.52 The Court passed an interim order directing the state
governments to open all closed PDS shops within a week.s" In subsequent
interim orders, the Court required the government to introduce or comply

&

46. INDIA CONST. art. 32(1) ("The right to move the Supreme Court by appropriate
proceedings for enforcement of the rights conferred by this Part is guaranteed.").
47. Francis Coralie Mullin v. Administrator, Union Territory of Delhi, (1981) 1
S.C.C. 608 (India) (holding that "[t]he right to life includes the right to live with human
dignity and all that goes along with it, namely, the bare necessaries of life such as
adequate nutrition, clothing and shelter . . . ."); Shantistar Builders v. Narayan Khimalal
Totame, A.I.R. 1990 S.C. 630 (India) ("The right to life is guaranteed in any civilized
society. That would take within its sweep the right to food . . . .").
48. An interim order is an order that remains applicable for the duration of the case.
If and when the Supreme Court issues a final judgment and disposes of the case, some
of these orders are likely to be incorporated in the judgment. See YAMINI JAISHANKAR
JEAN DREZE, SUPREME COURT ORDERS ON THE RIGHT TO FOOD: A TOOL FOR ACTION 4
(2005), available at http://www.righttofoodindia.org/data/scordersprimer.doc
(discussing these interim orders).
49. Birchfield & Corsi, supra note 43, at 15.
50. JAISHANKAR & DREZE, supra note 48. The PDS System is a means of distributing
food grains and other basic commodities at subsidized prices through "fair price shops."
Every family is supposed to have a ration card. In 1997, the PDS was "targeted"different ration cards were issued to households Below the Poverty Line (BPL) and
Above the Poverty Line (APL), with each category having different entitlements. See
ECONOMIC SURVEY, supra note 42.
51. JAISHANKAR & DREZE,supra note 48.
52. People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196
of 2001 (S.C. Interim Order, July 23, 2001), available at
http://sccommissioners.org/CourtOrders/Orders/TPDS_230701.pdf.
53. Id.
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with further food schemes, including (but not limited to): (1) the TPDS,
4
which restricted subsidies from the central government to those in need;1
(2) the AAY, to provide additional food assistance to the poorest households
through a special ration card;ss (3) the Midday Meal Scheme, which required
a minimum content of 300 calories and 8 to 12 grams of protein per school
day for a minimum of 200 days per year;" (4) the National Old Age Pension
Scheme," with court-ordered pension payments to be made on the seventh
day of every month;58 and (5) the Integrated Children Development Services,
which the Court ordered must provide certain populations with minimum
nutrition5 9 per day as follows: children up to the age of six were entitled to
300 calories and 8 to 10 grams of protein; adolescent girls were entitled to

54. People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196
of 2001 (S.C. Interim Order, Nov. 28, 2001), available at
http://secommissioners.org/CourtOrders/Orders/allfoodschemes_281101 .pdf.
55. People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196
of 2001 (S.C. Interim Order, Apr. 20, 2004), reprintedin JAISHANKAR & DREZE, supra
note 48, at 53-57. In 2001, Antyodaya cards were introduced as a sub-category of BPL
cards. However, the Supreme Court later stated that the Antyodaya program should not
be restricted to those with a BPL card. See id. ("The Government of India shall issue,
within two months, guidelines so that the existing condition of possession of a BPL card
for inclusion in AAY category is dispensed with.").
56. People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196
of 2001 (S.C. Interim Order, Nov. 28, 2001), reprinted in JAISHANKAR & DREZE, supra
note 48, at 43-44. The Supreme Court passed an interim order, which directed state
government to provide cooked mid-day meals in primary schools. Every child who
attends a government or government-assisted school is entitled to a cooked mid-day meal
every day. Id. The scheme was extended to include Class 10. People's Union for Civil
Liberties v. Union of India, Writ Petition (Civil) No. 196 of 2001 (S.C. Interim Order,
Apr. 20, 2004).
57. People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196
of 2001 (S.C. Interim Order, Nov. 28, 2001). This scheme was launched in 1995 to
provide "old age pensions" to senior citizens (aged 65 years or older). The government
of India issued directions for covering all BPL individuals above the age of 60 under this
scheme. The National Old Age Pension Scheme (NOAPS) is primarily focused on old
men and women with no assured means of subsistence. See Office Memorandum from
the Gov't of India (June 30, 2011), available at
http://nsap.nic.in/Guidelines/english-oaps.pdf (noting the requirements for eligibility,
although the eligibility conditions vary from state to state, as does the coverage of the
scheme); NAT'L HUMAN RIGHTS COMM'N, KNow YOUR RIGHTS: ELDERLY PEOPLE 12
(2011) ("The amount of old age pension varies in the different States . . . ").
58. People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196
of 2001 (S.C. Interim Order, Nov. 28, 2001), availableat
http://sccommissioners.org/CourtOrders/Orders/allfoodschemes_281101 .pdf.
59. See Integrated Child Development Services (ICDS) Scheme, MINISTRY OF
WOMEN & CHILD DEV., http://icds-wcd.nic.in/icds/icds.aspx (last visited Apr. 8, 2016)
(listing the nutritional benefits per beneficiary per day under the ICDS).
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500 calories and 20 to 25 grams of protein; pregnant women and nursing
mothers were entitled to 500 calories and 20 to 25 grams of protein; and
malnourished children were entitled to 600 calories and 16 to 20 grams of
protein."o This scheme has been revised over time, however, with variations
to the method of distributions and the recipients.'
Each of these schemes, along with the others that were addressed by
the Court,62 wre introduced to make food accessible to all Indian citizens in
order to end starvation, malnutrition, and drought.63 However, these
programs have not achieved their intended goals, as India continues to have
some of the highest levels of hunger, stunted children, and poorly fed women
in the world.'
III. EXISTING RESEARCH
Researchers have been studying India's PDS for over twenty-five
and have documented both its successes and shortcomings.6 6

years 6'

However, much of the literature thus far has focused on rural communities,
as surveys in villages (rather than urban areas) are prevalent. 6 7

Little

60. People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196
of 2001 (S.C. Interim Order, Nov. 28, 2001), available at
http://sccommissioners.org/CourtOrders/Orders/allfoodschemes281101.pdf.
61. See IntegratedChild Development Services (ICDS) Scheme, supra note 59.
62.

See Legal Action: Supreme Court Orders, RIGHT TO FOOD CAMPAIGN,

http://www.righttofoodindia.org/orders/interimorders.html (last updated Feb. 28, 2013)
(collecting Supreme Court orders).
63.

A

Brief Introduction to

the

Campaign, RIGHT

TO

FOOD

CAMPAIGN,

http://www.righttofoodindia.org/campaign/campaign.html (last visited Apr. 9, 2016).
64. Zia Haq, Hunger Haunts India, HINDUSTAN TIMES (Oct. 12, 2010),
http://www.hindustantimes.com/newdelhi/hunger-haunts-india/article 1-611546.aspx
(citing the International Food Policy Research Institute's Global Hunger Index 2010).
65.

See,

e.g.,

K R VENUGOPAL,

DELIVERANCE FROM

HUNGER: THE

PUBLIC

DISTRIBUTION SYSTEM IN INDIA 121 (1992); Deepak Ahluwalia, Public Distribution of
Food in India: Coverage, Targeting and Leakages, 18 FOOD POL'Y 33, 33 (1993); IYR
Krishna Rao, An Experiment in Food Security, 28 ECON. & POL. WKLY. 1911, 1911
(1993).
66. See supra notes 33-37 and accompanying text.
67. See, e.g., Jean Dreze & Reetika Khera, Rural Poverty and the Public Distribution
System, 48 ECON. & POL. WKLY. 55,55 (2013); Jyotsna Jain & Mihir Shah, Antyodaya
Anna Yojana and Mid-Day Meals in MP, 40 ECON. & POL. WKLY. 5076, 5076 (2005)
(noting that the districts studied "are some of the most neglected and under-developed
areas of the country"); Reetika Khera, Access to the TargetedPublic DistributionSystem:
A Case Study in Rajasthan, 43 ECON. & POL. WKLY. 51, 51 (2008) ("For this study, data
was collected from nearly 400 households in eight villages . . . ."); Khera, supra note 37,
at 37 ("Selected villages were a random sample from the list of census villages with a
population of 500-1,500."); Andaleeb Rahman, Revival of Rural PDS: Expansion and
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research has been done on the functioning of the PDS in urban areas,
although some early studies argued that the PDS infrastructure favored urban
areas.6 ' The authors of the present report were able to find only one
published research paper focused specifically on the TPDS in Delhi-a
report by the Central Vigilance Committee,69 which was created by the
government pursuant to the Supreme Court's order to combat "large-scale
corruption" in the TPDS.o The Committee met with stakeholders of the
Delhi TPDS and detailed various problems with its functioning, including
inadequate oversight," large gaps in coverage of people below the poverty
line, a large number of fake ration cards, beneficiaries not receiving their
entitlements, large-scale diversion of grains (to the black market), and a lack
of proper accountability."
Two working papers by the Centre for Civil Society discuss Delhi's
TPDS.n' The first, from 2012, found that most BPL and AAY cardholders
were regularly receiving their full entitlement of grain and sugar.7 4 However,
the paper also noted several problems in the system's functioning. 5
Although fair price shops were supposed to be open Monday through
Saturday from 9 a.m. to 1 p.m. and 3 p.m. to 7 p.m., most were open ten days

Outreach I (Indira Gandhi Inst. of Dev. Research, Working Paper No. 2014-012, 2014),
available at http://www.igidr.ac.in/pdf/publication/WP-2014-012.pdf.
68. S. Mahendra Dev & M H Suryanarayana, Is PDS Urban Biased and Pro-Rich?:
An Evaluation, 26 ECON. & POL. WKLY. 2357, 2357 (1991); Stephen Howes & Shikha
Jha, Urban Bias in Indian Public Distribution System, 27 ECON. & POL. WKLY. 1022,
1027 (1992).
69. Report on Delhi: Executive Summary, CENT. VIGILANCE COMM.,
http://pdscvc.nic.in (last visited Apr. 9, 2016) (follow "Report for Delhi" hyperlink; then
follow "Executive Summary" hyperlink). The full report is available at
http://pdscvc.nic.in (follow "Report for Delhi" hyperlink; then follow "Compiled
Chapter" hyperlink).
70. See People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No.
196 of 2001 (S.C. Interim Order, July 12, 2006), available at
http://www.righttofoodindia.org/orders/interimorders.html#box l (follow "Order of 12
July 2006" hyperlink).
71. Report on Delhi: Executive Summary, supra note 69.
72. Id.
73. Aniket Baksy et al., The PDS, Cash Transfers and Nutrition in Urban India 3

(Ctr.

for

Civil

Soc'y,

Working

Paper

No.

291,

2013),

available at

https://ccsintemship.files.wordpress.com/2013/05/291_pds-and-cash-transferaniketaashna-aayushi.pdf; Rajita Varma, The 'Last Mile' Critique: Implementation and
Accessibility of PDS in Delhi 3 (Ctr. for Civil Soc'y, Working Paper No. 269, 2012),
available at http://ccs.in/intemship-papers/2012/269-implimentation-accessiblity-ofpds-in-delhi_rajita-verma.pdf.
74. Varma, supra note 73, at 12.
75. Id.atll-13.
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per month or less. Some shops were open only two or three days per month
(and for only two to three hours on those days). 7 The paper also found that
shopkeepers sold poor quality grain to TPDS cardholders, and they sold the
higher quality TPDS grain on the black market; shopkeepers marked cards
incorrectly in order to divert grains to the black market; and people had to
pay bribes to obtain TPDS cards (up to Rs. 4,000)." Despite these problems,
beneficiaries were reluctant to lodge complaints, fearing the hostility of the
shopkeepers.79 The second paper, from 2013, noted that the TPDS in Delhi
"appears to have actually gotten worse in recent times" and that, in some
localities the system is "barely functional."so The authors also noted that a
comparison with a 2009 study in Delhi (which the authors of the present
paper were unable to locate) revealed that "PDS functioning is nowhere near
uniform across the City of Delhi.""
A 2014 study on food insecurity in a resettlement colony in Delhi also
briefly discussed the TPDS.82 It found that over half of the respondents
holding a ration card were not regularly using the TPDS due to insufficient
quantity and poor quality of grains provided to them." The study also found
that the majority (75%) of the respondents using the TPDS were not getting
adequate rations for their families.84
IV. RATIONALE & METHODOLOGY

India is urbanizing rapidly-by 2030, 40% of India's population will
live in cities.s This represents an urban transformation at a scale and speed
that is, outside of China, unprecedented. 86 At the end of this process, Delhi
and Mumbai will become two of the world's five largest cities." While this
transformation holds tremendous economic potential-urban India will

76. Id. at 11.
77. Id.
78. Id. at 11-12.
79. Varma, supra note 73, at 13.
80. Baksy et al., supra note 73, at 27-28.
81. Id. at 27 n.25.
82. Palanivel Chinnakali et al., Prevalence of Household-Level Food Insecurity and
Its Determinants in an Urban Resettlement Colony in North India, 32 J. HEALTH
POPULAR NUTRITION 227, 227 (2014).
83. Id. at 232.
84. Id.

85. MCKINSEY GLOBAL INST., INDIA'S URBAN AWAKENING: BUILDING INCLUSIVE
CITIES, SUSTAINING ECONOMIC GROWTH 14 (2010), available at
http://www.mckinsey.com/global-themes/urbanization/urban-awakening-in-india.
86. Id. at 37.
87. Id. at 15.
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create 70% of the country's new jobs in the next twenty years"8-there is
also an increasing number of urban poor.89 Recent government estimates
indicate that 26% of India's urban population lives below the poverty line,
which is defined in urban areas as Rs. 1,407 per month or less in consumption
expenditure.90 This comes out to USD $0.72 per day." Moreover, many of
these people live in slums with limited or no access to basic sanitation or
government services, 92 which leads to extremely poor health outcomes. For
example, a 2005 study found that one in ten slum children did not live to see
their fifth birthday. 93 Given that urban slums are the fastest-growing sector
of India's popilation, 94 this presents a potential health crisis.
One of the most pressing issues facing India's urban poor is food
insecurity, which runs as high as 51% in urban Delhi, 58% in Coimbatore,
79% in Mizoram, and up to 74% in urban Tamil Nadu. 5 This forces some
people to skip or cut the size of meals, 96 borrow from moneylenders at
extremely high interest rates to purchase food,97 or eat foods they do not want
to eat.98 Malnutrition, the most serious consequence of food insecurity, 99 is
also prevalent. By some estimates, 47% of Delhi's poor are malnourished,

88.

Id. at 14.

89.

Gov'T OF INDIA, INDIA: URBAN POVERTY REPORT 2009 FACTSHEET 1 (2009),

availableat
http://www.in.undp.org/content/dam/india/docs/india urban-povertyreport_2009.pdf.
90. Gov'TOF INDIA, REPORT OF THE EXPERT GROUP TO REVIEW THE METHODOLOGY
FOR MEASUREMENT OF POVERTY 4-5 (2014), available at

http://planningcommission.nic.in/reports/genrep/pov-rep0707.pdf.
91. Indian Rupee: Top INR Exchange Rates, XE.cOM,
http://www.xe.com/currency/inr-indian-rupee (last visited Apr. 9, 2016).
92. See GOV'T OF INDIA, URBAN SLUMS IN INDIA 2012 ii-iii (2014) (noting that in 31%
of slums, no latrine is used by most of the residents; in 27%, there is no garbage disposal;
and in 7%, there is no electricity).
93. Kapil Yadav et al., Urbanization and Health Challenges: Need to Fast Track
Launch of the National Urban Health Mission, 36 INDIAN J. COMMUNITY MED. 3, 3
(2011) (discussing the National Family Health Survey-3 (2005-2006)).
94. Scott Baldauf, India's Bid to Boost Healthcare in Slums, CHRISTIAN SCI.
MONITOR (May 27, 2004), http://www.csmonitor.com/2004/0527/p06s01 -wosc.html.
95. Palak Gupta et al., Coping Strategies Adopted by Households to Prevent Food
Insecurity in Urban Slums of Delhi, India, 3 J. FOOD SECURITY 6, 6 (2015) (reviewing
studies).
96. Siddharth Agarwal et al., Experiential Household Food Insecurity in an Urban
UnderservedSlum of North India, I FOOD SECURITY 239, 244 (2009) ("'Cutting size of
meals or skipping meals' was sometimes or often faced by 23.9% households.").
97. Gupta et al., supra note 95, at 9.
98. Chinnakali et al., supra note 82, at 230 tbl.l.
99. Id. at 227.
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which is worse than many areas in Sub-Saharan Africa."o Children are at
particular risk-over half of India's poor urban children are stunted,' 1 and
nearly half are underweight. 10 2 In Delhi slums, more than one-third of
children under five are malnourished, and one-third of those children show
signs of severe wasting.0 3 Similar statistics exist for Mumbai," and a
recent study of twenty-six urban slums in Coimbatore found that nearly half
of the children suffer from some form of malnutrition.os
Thus, the functioning of the PDS in urban areas is crucially
important.106 However, this remains a neglected area of research, as most
scholarship focuses on rural areas.'0o One recent study, for example,
examined nine sample states and categorized the PDS as languishing,
reviving, or functioning properly, but it did not categorize Delhi or other
urban areas. 0 8 The present study is intended to fill this gap. This research
is particularly timely because, first, data suggests that an increasing number
of urban Indians are using the PDS,'0 9 and second, the National Food
100. 'State of Malnutrition in Delhi Worse Than Sub-Sahara,' THE HINDU (May 7,
201 0),http://www.thehindu.com/todays-paper/tp-national/tp-newdelhi/state-ofmalnutrition-in-delhi-worse-than-subsaharaarticle762712.ece.
101. Agarwal et al., supra note 96, at 239.
102.

Gov'T OF INDIA, HEALTH OF THE URBAN POOR IN INDIA KEY RESULTS FROM THE

NATIONAL FAMILY HEALTH SURVEY 3 (2006), availableat
http://www.uhrc.in/downloads/wall-chart.pdf.
103. Nita Bhalla, More Than One Third of Delhi Slum Children MalnourishedSurvey, REUTERS (Apr. 4, 2014), http://in.reuters.com/article/2014/04/04/delhi-slumchildren-survey-idlNDEEA3303220140404; see also Deaths Due to Malnutritionon the
Rise in Delhi, THE INDIAN EXPRESS (May 12, 2014),
http://indianexpress.com/article/cities/delhi/deaths-due-to-malnutrition-on-the-rise-indelhi/ ("Another report by department of woman and child development revealed that
the number of cases of severely malnourished children increased three times in the period
between April 2012 and January 2014, officials said.").
104. Madhavi Jayarajan, Tackling Malnutrition in Urban Slums!, CTR. FOR HEALTH
MKT. INNOVATIONS (Apr. 4, 2014), http://healthmarketinnovations.org/blog/tacklingmalnutrition-urban-slums-0 ("In Mumbai-India's financial and industrial capitalmore than 36% of the slum children are malnourished . . . .").
105. R. Sairam, Malnutrition High Among Urban Poor Children, THE HINDU (Mar.
31, 2013), http://www.thehindu.com/news/cities/Coimbatore/malnutrition-high-amongurban-poor-children/article4566729.ece; see also Jyoti Punwani, 'Malnutrition Kills
56,000 Children Annually in Urban Slums,' THE TIMES OF INDIA (Jan. 10, 2011),
http://timesofindia.indiatimes.com/interviews/Malnutrition-kills-56000-childrenannually-in-urban-slums/articleshow/7248634.cms.
106. See Bhalla, supranote 103; Jayarajan, supra note 104.
107. Khera, supra note 37, at 37.
108. Id.
109. Rukmini S., Households Using PDS Double in Seven Years, THE HINDU (June 29,
2015),
http://www.thehindu.com/news/national/indian-households-using-the-publicdistribution-system-doubles-in-seven-years/article7367715.ece ("In urban India, the
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Security Act will further increase usage-it allows PDS benefits to be
granted to up to 50% of the urban population."o Therefore, it is important
for government officials, policymakers, and civil society to understand what
challenges might prevent these people from obtaining their entitlements.
The research questions for this study were: (1) What benefits do the
residents of urban slums derive from the PDS? (2) What barriers exist to the
proper implementation of the TPDS in Delhi? and (3) How can the TPDS in
Delhi be compared to the PDS in other states and in rural areas? Data was
collected primarily through the random household survey method in the slum
of Garhi, which is located near East of Kailash in the south block of Delhi.
Surveys were conducted with various stakeholders of the TPDS: household
beneficiaries, an Anganwadi,"I school staff, and fair price shop owners. The
surveys were conducted between November 2011 and January 2013.
Additional data was obtained through the filing of requests (RTIs) under the
Right to Information Act. CHLET faculty and students filed five RTIs
targeting various authorities within the Delhi Government regarding, e.g.,
the number of beneficiary households, the number and location of fair price
shops in certain areas, and the location of Anganwadis. The questions asked
in the RTIs are listed in Annexure 1.
A total of sixty-three respondents/households were surveyed-forty
women and twenty-three men. Thirty-three had a BPL card, nine had an
APL card, and twenty-one had an AAY card (four people had no card and
four others had more than one card). The average (and median) income was
Rs. 5,500 per month. We did a door-to-door survey of the locality (Garhi)
and spoke with the people present there for the purpose of this report. The
respondent households had varied levels of income, and each household's
economic status was recorded in terms of APL, BPL, and AAY. We verified
their ration cards before beginning the surveys-each type of ration card is
a distinct color, which allows for easy recognition. These cards are provided
for each family, and whenever a beneficiary receives some commodities
from a fair price shop, an entry is recorded on the ration card of the

proportion of households reporting they bought wheat from a ration shop has more than
tripled in seven years to 19 per cent, while the proportion of urban households buying
PDS rice has nearly doubled to 23 per cent.").
110. The National Food Security Act, 2013, No. 20, Acts of Parliament, 2013, § 3(2)

(India) (providing that up to 50% of the urban population can receive food aid under the
TPDS).
S111. The Anganwadi worker is the community-based worker responsible for
implementing the Integrated Child Development Services (ICDS) Scheme. See Meenal
M Thakare, Knowledge ofAnganwadi Workers and Their Problems in an Urban ICDS
Block, I J. MED. C. CHANDIGARH 15, 15 (2011), availableat
http://gmch.nic.in/joumalgmch/Archives/6%200riginal%20articleAnganwadi%20worker.pdf.
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beneficiary. In addition to the household surveys, we also did open-ended
interviews with an Anganwadi worker in Garhi,l1 2 the person who ran the
mid-day meal scheme at a school near Garhi,"' and fair price shop owners." 14
This study has a number of limitations. First, due to time and access
constraints, the sample-size of the non-household respondents (e.g., school
staff, Anganwadi workers, and fair price shop owners) is small, and their
reported experiences may not be representative. Second, data was collected
over a succinct period of time, and follow up discussions over a longer period
may have provided more nuanced information. Third, since some
respondents were asked to provide information that could reflect negatively
on themselves or their superiors (salaries, problems, etc.) they may not have
been entirely forthcoming.
Despite these limitations, however, this study is reliable and provides
new information on the functioning of the TPDS in Delhi. It also highlights
the potential of additional research in urban areas to shape TPDS policy and
reform efforts. With additional studies such as ours, key weaknesses in the
TPDS can be identified and India's efforts to fight hunger can be improved.
V. FINDINGS AND ANALYSIS

Beneficiaries reported a number of significant problems with the
functioning of Delhi's TPDS, including the quality and quantity of the grains
received, corruption, and administrative and logistical issues. This part sets
forth this data, analyzing it in light of the government's obligations under the
National Food Security Act and the Right to Food Case.
A. Findings

First, the quality of food was reported to be substandard--63% of
respondents who answered this question indicated that the food was of poor

112. The household respondents directed us to the Anganwadi for the purpose of this
survey. We asked about the general functioning of the center. Questions were mostly
open ended; however, some questions relating to the menu and other problems were used
to better understand the functioning of the Anganwadi. See Interview with Anganwadi
Worker, in Garhi (Mar 3, 2012).
113. We visited the Government Boys Secondary School in Garhi and surveyed the
person involved with the mid-day meal scheme. Questions were mostly open ended and,
per his request, we have not mentioned his name in the results. See Interview with
Employee of Mid-Day Meal Scheme at Secondary School, in Garhi (Mar. 3, 2012).
114. This was the most challenging part. It was very difficult to meet with these people,
as most of shops were closed when we visited. This required multiple trips to Garhi for
the sole purpose of surveying the fair price shop owners. We asked about the schedule
of the stores and the quality of the food. See Interview with Fair Price Shop Owner, in
Garhi (Mar. 3, 2012).
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or very poor quality. Another 21% replied that the food was of average
quality (only 16% reported "good" quality). According to one person, "five
out of every twenty kilograms is rubbish.""' The grains are also dirty"When they sweep, the dirt is put in the bories [bags].""'6 In most cases, the
grains could be cleaned within a few hours,' but in some cases, they
required numerous rounds of cleaning and drying that took several days to
complete."'
Second, a number of respondents indicated that the amount of the food
rations was insufficient. Nearly one-half (7 out of 16) of answering
respondents reported that they sometimes had to skip meals or spend extra
money on grains, and another four" 9 stated that the ration is simply not
enough. One 35-year-old woman reported that she skipped meals or had to
buy additional grain "very often" because "nothing is left by the last
week."' 2 0 Another woman stated that she spends approximately Rs. 2,000
per month on outside groceries.' 2 ' A related problem is that the beneficiaries
are not given their full share. BPL cardholders were entitled, at the time of
the surveys, to twenty-five kilograms of wheat and ten kilograms of rice.
However, most people received far less than this.' 22 AAY cardholders were
entitled to the same amounts, but most received far less.' 2 3 In addition, both
BPL and AAY cardholders are entitled to some amount of sugar and
kerosene, but only one respondent reported getting either (and she was

115. Interview with Household Respondent 59, in Garhi (Jan. 11, 2013).
116. Interview with Household Respondent 56, in Garhi (Jan. 11, 2013).
117. Average cleaning times: Household Respondent 4 (few hours); 7 (30 minutes); 9
(few hours); 10 (2 hours); 11 (1 hour); 12 (2 hours); 14 (1 hour); 15 (1 hour); 16 (2
hours); 17 (1 hour); 18 (1-2 hours); 19 (1 hour); 20 (2-3 hours); 21 (1 hour); 22 (1 hour);
23 (2-3 hours); 24 (1-2 hours); 26 (30 minutes); 28 (1-2 hours); 29 (1 hour); 32 (10-15
minutes).
118. Average cleaning time: Household Respondent 1 (2-3 days); 2 (3 days); 3 (2-3
days).
119. Household Respondent 30 ("The ration is never enough."); 34 ("It's not enough
at all."); 39 ("Not sufficient ration."); 49 ("Not enough ration.").
120. Interview with Household Respondent 2, in Garhi (Feb. 26, 2012).
121. Interview with Household Respondent I1, in Garhi (Mar. 25, 2012).
122. BPL cardholders reported receiving the following quantities. Wheat: Household
Respondent 1 (15 kg); 4 (10 kg); 10 (15 kg); 15 (15 kg); 17 (15 kg); 20 (15 kg); 21 (15
kg); 22 (17 kg); 26 (15 kg); 28 (15 kg); 31 (15 kg); 32 (10 kg). Rice: Household
Respondent 1 (5 kg); 4 (10 kg); 10 (5 kg); 15 (5 kg); 17 (5 kg); 20 (5 kg); 21 (5 kg); 22
(25 kg); 26 (5 kg); 28 (5 kg); 31 (5 kg); 32 (7 kg).
123. AAY cardholders reported receiving the following quantities. Wheat: Household
Respondent 3 (15 kg); 8 (20 kg); 9 (15 kg); 12 (25 kg); 14 (15 kg); 16 (15 kg); 18 (20
kg); 23 (10 kg); 24 (10 kg). Rice: Household Respondent 3 (5 kg); 8 (5 kg); 9 (5 kg); 12
(10 kg); 12 (10 kg); 14 (5 kg); 16 (5 kg); 23 (5 kg); 24 (5 kg).
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getting only sugar). 12 4 This forces at least some households to spend
additional money to purchase these items. One person reported, "It's been 7
to 8 years, but we didn't get any sugar. "125
Corruption is also a problem. Some shopkeepers mark ration cards for
supplies that the beneficiaries are not given.1 2 6 These supplies are then sold
on the black market-one beneficiary reported that the local shop owner
lives in a large house that would normally be outside of his means.1 27 Also,
some shopkeepers deviate from the government-mandated prices.1 2 8 At the
time of the survey, Delhi fair price shops sold rice, wheat, sugar, and
kerosene oil.1 29 These essentials were provided at subsidized prices and in
quantities as follows:' 30

Wheat
Rice
Sugar
Kerosene

BPL
APL
Price
Quantity*
Price Quantity
(Rs/kg)
(kg)
(Rs/kg)
(kg)
25
4.80
7.05
25
6.30
10
10
9.25
13.65
0
0
6
12.5
14.83
0
0

AAY
Quantity
Price
(Rs/kg)
(kg)
2.00
25
3.00
10
6
13.50
14.83
12.5

(per litre)

124. Interview with Household Respondent 29, in Garbi (Aug. 12, 2012).
125. Interview with Household Respondent 51, in Garhi (Oct. 23, 2012).
126. Household Respondent 9 ("Some entries have been over-written."); 37 ("When
there is sugar written, there is no sugar given."); 38 ("They have written sugar entries,
but don't give it."); 41 ("They have written sugar, but have never given us sugar."); 51
("Does entry for sugar as well but never gives.").
127. Interview with Household Respondent 22, in Garhi (May 16, 2012) ("There is a
black market for ration crops, and shopkeepers benefit the most from this. My local PDS
shop owner owns a huge house that would normally be outside of his means."); Interview
with Household Respondent 63, in Garhi (Jan. 11, 2013) ("The shopkeepers sell them in

black.").
128. Interview with Household Respondent 14 (Mar. 25, 2012) ("All the ration[s]
should be provide[d] at government approved rates."); Interview with Household
Respondent 23, in Garhi (May 16, 2012) (stating that shopkeepers "give[] at the wrong
rates").
129. Public DistributionSystem, Gov'T OF DELHI,
http://delhi.gov.in/wps/wcm/connect/doitdscsc/DSCSC/Home/Activities/Distribution
+under+PDS/Public+Distribution+System/ (last updated Mar. 31, 2016).
130. See Varma, supra note 73, at 8 tbl. 1; Tarun Nangia, Kerosene May Give Sheila
the Onion Bite, NEW INDIAN ExPRESS (June 12, 2011),
(noting that
http://www.newindianexpress.com/thesundaystandard/article435349.ece
kerosene rations in Delhi were reduced to 10.5 liters); GOv'T OF NCT OF DELil, supra
note 42, at 256 (noting that BPL families are entitled to 25 kg of wheat and 10 kg of rice
per month).
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*This amount can change, depending on supplies obtained from the
central government.
Thus, for AAY cardholders, the scheduled price for wheat and rice was
Rs. 2/kg and Rs. 3/kg respectively. However, nearly all AAY respondents
who provided price data were being charged higher prices, often more than
twice the scheduled price.' 3 ' This is particularly problematic because AAY
cardholders are the "poorest of the poor,"l 32 and thus not in a position to
cover these unlawful expenses.
The lack of an effective complaint mechanism makes it difficult to
remedy these problems. Several beneficiaries suggested that, if they
complain, the shopkeepers threaten to cancel their ration cards.'3 More
generally, their complaints are not taken seriously and nothing happens when
they do complain.' 34
Although the TPDS does have a grievance
mechanism,' it is clear that, in practice, the beneficiaries do not feel that
this mechanism is at all effective.'3 6
Beneficiaries face several other difficulties.
Fair price shops
sometimes run out of supplies, making it difficult to get one's ration,' and

131. AAY cardholders reported paying the following prices. Wheat: Household
Respondent 3 (Rs. 3/kg); 8 (Rs. 7/kg); 9 (Rs. 5/kg); 12 (Rs. 3/kg); 14 (Rs. 5/kg); 16 (Rs.
5/kg); 18 (Rs. 5/kg); 23 (Rs. 9/kg); 24 (Rs. 5/kg). Rice: Household Respondent 3 (Rs.
2/kg); 8 (Rs. 5/kg); 9 (Rs. 7/kg); 12 (Rs. 2/kg); 14 (Rs. 7/kg); 16 (Rs. 7/kg); 23 (Rs.
12/kg); 24 (Rs. 7/kg).
132. Antyodaya Scheme: Many States Yet to Identify Poor,supra note 29.
133. Household Respondent 20 ("Complaining should be possible. Currently it isn't
because the shopkeepers threaten to cancel their ration cards."); 47 ("No one will listen
to us. He'll cancel our cards."); 51 ("Tried telling him, but he threatened to cancel the
card."); 56 ("If we say we will complain, he will be like, "Who will you complain to, if
we shut down you won't get anything.").
134. Household Respondent 30 ("We went to complain once, but nothing happens.");
32 ("No one complains, so that's why I can't complain as well."); 37 ("We can't tell the
Pradhan because they don't listen to him also."); 54 ("He'll give what he wants. He won't
listen."); 55 ("We complain to the Pradhan; he says he can't do anything. People need to
get together and complain.").
135. See Guide on Frequent Complaints and Grievances, Gov'T OF NCT OF DELHI,
http://www.delhi.gov.in/wps/wcm/connect/doit-food/Food/Home/Complaints+And+Gr
ievances/Guide+on+Frequent+complaints+And+Grievances (last updated Mar. 22,
2014).
136. See, e.g., Household Respondent 4 (noting that he wants "a proper complaint
mechanism").
137. Household Respondent 3 ("Grain runs out very often in the shops."); 4 ("Grain
supply runs out many times."); 46 ("If it's not there, they don't give."). A fair price shop
owner provided a different view, claiming that there is "no shortage of grain." Survey of
Fair Price Shop Owner, in Garhi, Delhi (Mar. 3, 2012).
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at times, rations are given out late.' The shops themselves are open only a
few days per month (sometimes only once per month),1 3 9 contradicting the
claim by one owner that his shop is open every day except for Tuesdays.1 40
Respondents also explained that it can be difficult to obtain a card or a
replacement card, 41 and that bribes (up to Rs. 3,000) are sometimes required
to get one.1 42 More generally, administrative problems are difficult to fix,1 4 3
and one person reported that he was not given the proper card based on his
income (e.g., was given a BPL card instead of an AAY card)."
The numerous problems with these programs led some beneficiaries to
conclude that they would be better off if the government simply distributed
money instead of the foodstuffs themselves.145
B. Analysis
The PDS in Garhi is beset by a number of difficulties that suggest that
the central and state governments are not meeting their obligations under the
Right to Food Case, and to the extent that this situation persists today, under
the National Food Security Act (enacted after our data was collected).146
Many people reported receiving low (or even very low) quality grains,
which contravenes the very purpose of the National Food Security Act-to

138. Household Respondent 33 ("We get our ration very late."); 63 (noting that he
doesn't get his ration on time and that they keep telling him to "come back later").
139. Household Respondent 16 ("Shop opens only once in a month."); 4 ("Two days
in a month are inadequate to procure ration."); 57 ("Three days a month."); 14 ("Shops
should open more often . . . ."); 15 ("Shops should be opened more often."); 48 ("It
should open more often."); 63 ("Whenever I go, the shop is shut.").
140. Survey of Fair Price Shop Owner, in Garhi, Delhi (Mar. 3, 2012). Team members
also visited this shop on a Saturday at 12:45 p.m. and found the shop to be closed.
141. Household Respondent 25 ("We have been trying to make it, but they aren't
making it for us... ."); 43 ("My Bhabhi had a Yellow card, which was lost. They tried
to apply for another card, but they couldn't.").
142. Interview with Anonymous Respondent, in Garhi (Jan. I1, 2013).
143. Interview with Household Respondent 40, in Garhi (Aug. 12, 2012) ("They have
changed my card, and on this, my child's name is not mentioned, so I'm doubtful as to
whether I'll even get enough ration."); Interview with Household Respondent 63, in
Garhi (Jan. I1, 2013) (stating that the new shop "refuses to give ration as card has the

old shop name on it"); Interview with Household Respondent 46, in Garhi (Oct. 23, 2012)
("All five children don't have their name on the card.").
144. Interview with Household Respondent 4, in Garhi (Feb. 26, 2012) (applied for
AAY, but was given BPL).
145. Household Respondent 59 ("The government should just give us money; that
would be much better."); 63 ("They should just give us money instead of grains.").
146. BALANI, supra note 27, at 1.
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"ensur[e] access to adequate quantity of quality food."'4 7 Moreover, under
the Act, the very definition of the word "foodgrains" incorporates minimum
quality standards to be set by the Central Government.148 Thus, where a
portion of a person's given allotment is "rubbish,"l 49 that person has not been
given his full share of foodgrains. Also, the Supreme Court has directed the
Central Government and the Food Corporation of India to ensure at least
"fair average quality grain" for the Mid-Day Meal Scheme.` 0
Some shops run out of grain or do not have adequate supplies.'"' This
raises several possible violations of the Act.' 52 The Central Government is
required to allocate sufficient grains to the states under the TPDS.'" In the
case of a grain shortage, the Central Government must provide funds to the
states to cover the shortfall."s4 Also, the Central Government is responsible
for transporting foodgrains to state depots and the states are responsible for
transporting the grains to the fair price shops.' If a State Government fails
to supply the full entitlements, it must pay the beneficiaries a food security
allowance.' 6 In addition, both the Central and State Governments have to
introduce schemes to ensure that beneficiaries receive their foodgrain
entitlements.1 57
The government's failure to curb corruption in the TPDS, particularly
in fair price shops, is also a breach of its obligations.' States are responsible
for ensuring "actual delivery" of the foodgrains to the entitled persons at the
specified prices,' 59 but our results indicate that beneficiaries are not getting
their full shares (likely due to diversion of supplies to the black market) and
some are being overcharged.' 6 0 Also, household respondents reported (and
our team's spot-check of one shop confirmed) that fair price shops do not
147. The National Food Security Act, 2013, No. 20, Acts of Parliament, 2013, pmbl.
(India)
148. Id. § 2(5) (.'[F]oodgrains' means rice, wheat or coarse grains or any combination
thereof conforming to such quality norms as may be determined, by order, by the Central
Government from time to time.").
149. See supra note 115 and accompanying text.
150. People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196
of 2001 (S.C. Interim Order, Nov. 28, 2001), availableat
http://www.righttofoodindia.org/orders/nov28.html.
151. See supra note 137 and accompanying text.

152. The National Food Security Act, 2013, § 22.
153.
154.

Id.
Id. § 23.

155. Id. §§ 22(4)(c), 24(2)(a-b).
156. Id. §§ 8, 24(4).
157.
158.
159.
160.

The National Food Security Act, 2013, § 12(2)(h).
Id. § 24(2)(b).
Id.
See supra notes 122-28 and accompanying text.
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keep regular hours and are often closed,' 6 ' despite the Supreme Court's order
that the government "ensure that the ration shops remain open throughout
the month, during fixed hours."1 62 The extent of violations reported by the
beneficiaries suggests that the oversight required by the Act is not being
implemented. Under the Act, States must conduct periodic social audits of
fair price shopsl 63 and set up Vigilance Committees and a State Food
Commission to monitor the Act's implementation.'I Of particular note, the
State Commission can inquire into violations of the Act suo moto.'6 ' The
Supreme Court further ordered that the government should "not show any
laxity" regarding corrupt or careless shop owners.1 66 However, our data
suggests that, in practice, there is little oversight. In fact, the Commissioner
of the Delhi Department of Food, Supplies, and Consumer Affairs admitted
that the vigilance committees in Delhi were defunct and ineffective (at least
as of 2007).117
These problems are exacerbated by a lack of a meaningful complaint
mechanism. The Act requires each state to create an internal grievance
redressal mechanism and appoint a District Grievance Redressal Officer for
each district for "expeditious and effective redressal of grievances."'68 The
Supreme Court has also specifically ordered the government to ensure that
"there is an effective mechanism in place to ensure speedy and effective
redressal of grievances."169
A number of people reported administrative difficulties with the
system, such as obtaining a ration card, getting a replacement card, or adding
family members' names to the card.1 70 This may constitute a violation of the

161. See supra note 140 and accompanying text.
162. People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196
of 2001 (S.C. Order, May 8, 2002), availableat
http://www.righttofoodindia.org/orders/may8.html.
163. The National Food Security Act, 2013, § 28.
164. See id. §§ 29(2) (noting that the Vigilance Committee shall "regularly supervise
the implementation of all schemes under this Act" and inform the District Grievance
Redressal Officer of any violation), 16(6)(a) (noting that the State Food Commission
shall monitor and evaluate the implementation of the Act).
165. Id. § 16(6)(b).
166. People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196
of 2001 (S.C. Interim Order, May 2, 2003), availableat
http://www.righttofoodindia.org/orders/may203.html.
167. Report on Delhi: Executive Summary, supra note 69.
168. The National Food Security Act, 2013, §§ 14-15.
169. People's Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196
of 2001 (S.C. Interim Order, Nov. 28, 2001), availableat
http://secommissioners.org/CourtOrders/Orders/allfoodschemes_281101 .pdf.
170. See supra notes 143-44 and accompanying text.
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government's obligation to identify the households eligible for food
assistance and ensure actual delivery of the foodgrains to entitled persons. 7'
These findings contrast in several ways with those in other recent
studies. Reetika Khera's 2011 report on the TPDS in nine states found that
three-fourths of cardholders were getting their full quota,1 72 and the 2012
Working Paper by the Centre for Civil Society found that most BPL and
AAY cardholders in Delhi were regularly receiving their full entitlements
(including sugar).1 73 However, our surveys indicate that in Delhi, both BPL
and AAY respondents do not receive their full entitlement.1 7 4 Khera's report
also found few instances of overcharging,'1 7 but we found that, in Delhi,
many AAY respondents are over-paying for grain.' In addition, while a
majority of people in Delhi (63%) complained of poor quality grain, only
15% in Khera's study reported the same.1 77 Khera also suggests that many
states had improved regularity in shop hours; 78 however, Delhi shops do not
appear to have made similar progress.' 79 A more recent article by Khera and
Jean Dreze posits, nationally, high leakages (i.e., grain released by the FCI
that does not reach TPDS consumers) in the APL quota, and much lower
leakages in the BPL quota. 80 However, we found that many BPL consumers
are not receiving their full share of grain, which may suggest high leakage
from the BPL quota in Delhi.
VI. DISCUSSION
A. Implicationsfor Reform
The data collected confirms that the TPDS in Delhi's slums has not
improved to the extent documented in other states. This may seem
counterintuitive, given that we would expect urban PDS beneficiaries to be
more educated, urban PDS shops to be more accessible, and oversight to be

171. The National Food Security Act, 2013, §§ 10, 24(2)(a-b).
172. Khera, supra note 37, at 41 ("Three-quarters of respondents reported getting their
full quota in the nine survey states.").
173. Varma, supra note 73, at 12.
174. See supra notes 122-28 and accompanying text.
175. Khera, supra note 37, at 41 ("There were hardly any instances of "overcharging"
(charging more than the official issue price) for PDS grain.").
176. See supra note 128 and accompanying text.
177. Khera, supra note 37, at 42 ("[N]early half (47%) said it was of 'fair' quality and
15% said that the grain they received was of poor quality.").
178. Id. ("There has been much improvement in the predictability and regularity of
PDS distribution and opening of FPSs.").
179. See supra note 140 and accompanying text.
180. Dreze & Khera, supra note 35, at 40.
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stronger in urban areas.' However, there are several reasons why reforms
to the PDS may be more difficult in urban areas.
Urban residents are much less likely to use the PDS.' 8 2 At the national
level, 46% of the rural population consumes rice from PDS, compared to
23% of the urban population. 18 3 Within individual states, the disparity is
even greater-for example, in Andhra Pradesh (87% vs. 45%), Chhattisgarh
(67% vs. 42%), and Odisha (54% vs. 18%).184 A similar pattern exists, both
at the national and state levels, for wheat, sugar, and kerosene.' 8 5 One reason
for this is that a smaller percentage of urban residents have BPL cards
compared to rural residents, with particularly large disparities in Andhra
Pradesh (85% vs. 49%), Karnataka (64% vs. 29%), Maharashtra (28% vs.
5%), Assam (40% vs. 13%), and West Bengal (34% vs. 11 %).' While this
may be attributable, in part, to higher poverty rates in rural areas,' there are
also urban-specific barriers to obtaining a ration card. Several studies and
reports have noted that it can be difficult for PDS beneficiaries to replace
their card after moving to a new location,' and with more and more people
moving to cities, this will become an increasingly urban problem. Also, a
permanent residence is often required to obtain a ration card,"' which will

181. See, e.g., KARTHIK MURALIDHARAN ET AL. , ASSESSING THE SCOPE FOR CASH
TRANSFERS IN LIEU OF THE TPDS IN RURAL AND URBAN BIHAR 6 tbl. 1 (2011) (noting
that BPL cardholders in urban Bihar are more educated than those in rural Bihar).
182. GOv'T OF INDIA, PUBLIC DISTRIBUTION SYSTEM AND OTHER SOURCES OF
HOUSEHOLD CONSUMPTION, 2011-12 19 stint. 3 (2015).

183. Id.
184.
185.
186.

Id.
See id at 20, 22-23.
Id. at 31 stmt. 12.

187.

See GOv'T OF INDIA, PRESS NOTE ON POVERTY ESTIMATES, 2011-12 6 tbl. 2

(2013) (comparing urban and rural poverty rates).
188.

SONALDE B. DESAl ET AL., HUMAN DEVELOPMENT IN INDIA: CHALLENGES FOR A

.

SOCIETY IN TRANSITION 198 (2010) ("The most common reasons cited by respondents
for not having a PDS card [include] ... the household has moved but the card has not
been transferred (10 per cent) . . . ."); Srinivas Goli, Conundrums in Public Distribution
System in India: An Assessment by States and Social Groups, 9 INDIAN DEV. REV. 301,
307 (2011) ("Moreover, change in residence... also contributes reasonably for not
having a ration card."); COMMISSIONERS OF THE SUPREME COURT, EIGHTH REPORT OF
THE COMMISSIONERS OF THE SUPREME COURT 67 (2008),
available at
http://www.hrn.org/hrn/pdf/rtf/reports/Eight%20report%20.harsh%2tanveef`/o2Ofinal
%20aug%2020%2008.pdf ("For migrants, accessing the PDS has become increasingly
difficult. Those who move from other states generally do not have ration cards.").
189. L.N.P. MOHANTY & SWATI MOHANTY, SLUM ININDIA 60 (2005) ("Most of the
slum dwellers are denied issue of ration cards for not having permanent residential
identification."); Saxena, supra note 35, at 5 ("A large number of homeless and poor
people living in unauthorised colonies in urban areas have been denied ration cards . .
!"); COMMISSIONERS OF THE SUPREME COURT, supra note 188, at 60 ("Not having any
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disproportionately affect the urban poor. There are more homeless people in
urban areas than rural areas, and homelessness is decreasing in rural areas
but increasing in urban areas.' 90 Moreover, many urban slum dwellers do
not have legal tenancy rights,'"' and with the slum population rapidly
increasing, 19 many potential PDS beneficiaries will not be able to access the
system.
Even where they have cards, urban cardholders are less likely to
actually use their card and avail their benefits.' 93 One study in South Delhi
found that less than half of eligible beneficiaries were regularly using the
94
PDS due to the insufficient quantity and poor quality of grains provided.1
The lower participation rate in urban areas makes it easier for
corruption to go unnoticed and provides less incentive for politicians to get
In states that have made dramatic
involved with PDS reform.'"
improvements to their PDS, political will has been identified as a crucial

proof of identification and address proof means not being able to claim BPL or
Antyodaya cards and the other food schemes, which in practice depend on this.").
190.

D. Kumuda, Homeless Population in India: A Study, 3 GLOBAL J. FOR RES.

ANALYSIS

54, 54 (2014) (comparing homelessness in rural and urban India in 2001 and

2011).
191.

Renu Khosla, Informality as the Root of Urban Vulnerability, WORLD BANK,

http://econ.worldbank.org/WBSITE/EXTERNAL/EXTDEC/EXTDECPROSPECTS/0,
,contentMDK:23394670-pagePK:64165401-piPK:64165026-theSitePK:476883,00.ht
ml (last visited Apr. 9, 2016).
192. See, e.g., J. Chadchan & R. Shankar, An Analysis of Urban Growth Trends in the
Post-Economic Reforms Period in India, I INT'L J. SUSTAINABLE BUILT ENV'T. 36, 45

(2012) ("[T]he present growth of slum population is at least three times higher than the
growth of urban population .... ).
193. SAMUEL PAUL ET AL., WHO BENEFITS FROM INDIA'S PUBLIC SERVICES? 85-86
&

(2006); M H Suryanarayana, Agflation and the Public DistributionSystem, 43 EcON.

POL. WKLY. 13, 14 (2008) ("Though 90 per cent of the rural and 77 per cent of the urban
households in Tamil Nadu had ration cards, 79 per cent of the rural and 48 per cent of
the urban households reported having obtained rice from the PDS for their
consumption . . . .").
194. Chinnakali et al., supra note 82, at 232.

195.

Abhijit Sen Himanshu, Why Not a Universal Food Security Legislation?, 46

("Higher participation almost certainly makes it more
difficult to divert supplies from PDS shops and also puts pressure on state governments
to carry out governance reforms."); Khera, supra note 37, at 37 ("[R]evival of the PDS
in many states appears to be linked with ... expanded coverage."); Jean Dreze & Reetika
Khera, ChhattisgarhShows the Way, THE HINDU (Nov. 13, 2010),
ECON. & POL. WKLY. 38,42 (2011)

http://www.thehindu.com/features/magazine/chhattisgarh-shows-the-

way/article881869.ece ("Today, close to 80 per cent of the rural population .. . is entitled
to PDS grain at either one or two rupees per kilo. The fact that most rural households
have a strong stake in the PDS has generated immense pressure on the system (ration
shops in particular) to deliver.").
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factor,' 96 but there is less political benefit to reforms in urban areas.
Unfortunately, the National Food Security Act ensures that this will
continue-it allows benefits to be given to up to 75% of the rural population
but only 50% of the urban population.' 9 7 There is, however, little basis for
this disparity. According to recent government figures, 31% of the rural
population and 26% of the urban population live below the poverty line.' 98
Moreover, in nine states, the urban poverty rate is actually higher than the
rural poverty rate, and in at least three others, the rates are nearly equal.' 99
The Act's approach will become even more problematic as India's urban
population is expected to grow from 30% in 2008 to 40% by 2030.200
B. Importance ofa Working ComplaintMechanism
Our findings also underscore the need for a working complaint
mechanism. Both our research and that reported by the Centre for Civil
Society in 2012 indicate that many TPDS beneficiaries in Delhi refrain from
reporting misconduct or corruption by fair price shop owners out of fear of
hostility or retaliation (e.g., the shop owner may stop selling to them). 20 1
Thus, the beneficiaries-the people best suited to identify problems and
corruption-are lost as an accountability resource. This is a key area of
reform-an improved complaint mechanism through active helplines helped

196.

Dreze & Khera, supra note 195 ("Ultimately, however, it is political will that

seems to matter most. Somehow, the PDS became a political priority in Chhattisgarh and
a decision was made to turn it around, instead of siding with the corrupt dealers who
were milking the system. When political bosses firmly direct the bureaucracy to fix a
dysfunctional system, things begin to change."); Dreze & Khera, supra note 35, at 41
("Opposition parties are helping [beneficiaries] to know their rights and demand their
due. All this has put the entire system under tremendous pressure to perform . . . ."); Jean
Dreze, How Bihar Mended Its Ways, THE HINDU (May 15, 2015),
http://www.thehindu.com/opinion/op-ed/jean-dreze-on-bihars-improved-publicdistribution-system/article7206648.ece ("[T]he public distribution system and the
National Food Security Act have become politically charged issues in Bibar .... The

run-up to Lok Sabha elections last year, and to Assembly elections this year, seems to
have prompted the Bihar government to initiate serious PDS reforms. Opposition parties,
for their part, are constantly challenging the government's claims and keeping it on its
toes.").
197. The National Food Security Act, 2013, No. 20, Acts of Parliament, 2013, § 3(2)
(India).
198. Gov'T OF INDIA, supra note 90, at 5.
199. Gov'T OF INDIA, NATIONAL HEALTH PROFILE 30 (2011) (noting that urban poverty
is higher in Delhi, Haryana, Himachal Pradesh, Jammu & Kashmir, Kerala, Meghalaya,
Nagaland, Punjab, and Uttarakhand; and the urban poverty rate is nearly equal in
Arunachal Pradesh, Manipur, and Chandigarh).
200. McKINSEY GLOBAL INST., supra note 85, at 15 ex. 1.
201. Varma, supra note 73, at 13.
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bring about dramatic improvements in Chhattisgarh's PDS. 202 Recently,
Delhi's government has taken important steps in this regard-in October
2014, the Department of Food, Supplies, and Consumer Affairs began
accepting complaints through its Facebook page, which has led to several
fair price shops being fined.203
C. Gendered Impact of a Weak PDS
Finally, the authors note that the problems identified above in Delhi's
TPDS will have a disproportionate impact on impoverished women and girls.
In some South Asian cultures, women are "a residual category in intrahousehold food distribution, eating after men and the children and making
do with what is left." 204 Even when women are in charge of food distribution,
they may give preference to their husbands and children at the cost of their
own needs, especially when food is scarce.205 In addition, the preference for
male children often results in parents giving their male children a more
varied (and more nutritious) diet.206 Research has confirmed these trends in
India specifically. Studies in Punjab, for example, have found that adult
women consume fewer calories than men, and young boys are given more
milk and fat than girls.207 Another study of villages in four Indian states
found that when families face food shortages, women reduce their food
consumption as a first step to ensure other family members are not
deprived.208 Of particular relevance to the present study, there are gender
disparities in other government nutrition programs-in 2004, the World
Bank noted that all of the positive nutritional benefits of ICDS Anganwadi
centers accrued to boys, not girls.2 09 More generally, numerous studies have
found that Indian girls and woman are more likely to be malnourished.21 0

202. Dreze & Khera, supra note 195.
203. Facebook Nails Over a Dozen Delhi Fair Price Shop Owners, THE HINDU (Nov.
10, 2014), http://www.thehindu.com/news/cities/Delhi/facebook-nails-over-a-dozenfair-price-shop-owners/article658235 .ece.
204. Nira Ramachandran, Women and Food Security in South Asia 12 (UNU-WIDER

Research Paper No. 2006/131, 2006),

https://www.wider.unu.edu/sites/default/files/rp2006-131 .pdf.
205. Id.
206. Id.atl-12.
207. Id.
208. Id. at 12.
209. WORLD BANK, ATTAINING THE MILLENNIUM DEVELOPMENT GOALS IN INDIA vi
(2004).
210. See, e.g., NEELAM SOOD, MALNOURISHMENT AMONG CHILDREN IN INDIA:
LINKAGES WITH COGNITIVE DEVELOPMENT AND SCHOOL PARTICIPATION 12 (2010) ("A
marked gender difference in malnutrition has been reported in many studies, with higher
numbers of girls being malnourished."); Premananda Bharati et al., Growth and
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Thus, difficulties and inefficiencies in the TPDS will most directly affect the
nutritional status of India's poorest women and girls.
VII. CONCLUSION

This study documents how India's PDS is failing one of the country's
most vulnerable populations-urban slum dwellers. Inefficiency and
corruption deprive hungry slum families of desperately needed food
assistance.2 1 1 Political will is essential to improve this situation, but the
lower usage of the system in urban areas, in part due to bureaucratic
difficulties that disproportionately affect urban residents, may prevent this
from happening.2 12 Unfortunately, the National Food Security Act's cap on
benefits in urban areas is likely to ensure that urban under-utilization
continues. 2 13
However, this research was conducted before the National Food
Security Act was enacted in September 2013.214 Under the Act, priority
households are entitled to five kilograms of foodgrains per person per month
at subsidized prices, and AAY households are entitled to thirty-five
kilograms of foodgrains per household per month at the same prices. 2 15 State
Governments are required to come up with guidelines to identify eligible
households, 2 16 which (as mentioned) can include up to 75% of the rural
population and up to 50% of the urban population.217 The Act further
requires the State and Central Governments to work to reform the PDS,
including by ensuring doorstep delivery of grains to TPDS outlets,
maintaining computerized records, ensuring full transparency of the records,

Nutritional Status of Pre-School Children in India: Rural-Urban and Gender
Diferences, 33 COLLEGIUM ANTROPOLOGICUM 7, 7 (2009) (finding that, in urban areas,
a higher percentage of girls were underweight or stunted); Manu & N. Khetarpaul,
Gender Differences in Food Consumption Pattern and Nutrient Intake of Indian PreSchool Children (3-4 Years) in HaryanaState, 18 NUTRITION & HEALTH 141, 145 (2006)
("Intake of energy by boys was significantly . .. higher than that of girls which may be
due to their lower intake of cereals, milk and milk products, roots and tubers, sugar and
jaggery than [by the] boys.").
211. See Dreze, supra note 33.
212. See Saxena, supra note 35, at 65.
213. The National Food Security Act, 2013, No. 20, Acts of Parliament, 2013, § 3(2)
(India).
214. National Food Security Bill Becomes Law, USDA (Sept. 16, 2013),
http://gain.fas.usda.gov/Recent%20GAIN%20Publications/National%2Food%2OSecu
rity%2OBill%20Becomes%2OLawNew%2ODelhiIndia_9-16-2013.pdf. The text of
the Act is available at http://indiacode.nic.in/acts-in-pdf/202013.pdf.
215. The National Food Security Act, 2013, § 3(1).
216. Id. § 10.
217. Id. § 3(2).
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and diversifying the commodities provided. 2 18 Each State Government must
also set up a Vigilance Committee to supervise the implementation of the
Act, 2 19 create an internal grievance redressal mechanism, 220 and constitute a
State Food Commission to monitor and evaluate the implementation of the
Act and inquire into complaints. 22' Since the Act made dramatic changes to
the PDS that are now being implemented, additional research is needed to
assess whether the system continues to struggle in urban slums or whether it
has improved.
There is at least some reason to believe that the Act is bringing about
positive change-data collected in December 2014, for example, found
"major improvements" in Bihar's PDS, with cardholders receiving close to
80% of their entitlements.2 22 The respondent households also reported high
satisfaction with the quality of rice and wheat and few households were
wrongly excluded from the system. 22 3 Data collected in Madhya Pradesh in
July 2015 indicates a "sea change" in the performance of the PDS compared
to two years earlier, with improved coverage, more beneficiaries receiving
their full (or close to full) entitlements, and more regular distribution
schedules. 224 In addition, a six-state study conducted by the National
Council of Applied Economic Sciences in 2014 found that states that had
implemented the Act had fewer errors in identifying PDS beneficiaries and
lower grain leakage from the PDS than states that had not yet implemented
the Act. 2 25 However, all of these studies also found that significant problems
still remain.226

218.
219.
220.
221.
222.
223.
224.
Move,

Id. § 12.
Id. § 29.
The National Food Security Act, 2013, § 14.
Id. § 16.
Dreze & Khera, supra note 35, at 41-42.
Id. at 42 tbl. 4.
Jean Dreze, Reetika Khera, and Jessica Pudussery, Food Security: Bihar on the
50 ECON. & POL. WKLY. 44, 51 (2015).

225. NATIONAL COUNCIL OF APPLIED ECONOMIC RESEARCH, EVALUATION STUDY OF
TARGETED PUBLIC DISTRIBUTION SYSTEM IN SELECTED STATES 83 (2015).

226.

Id. at xv-xix; Drbze, Khera, and Pudussery, supra note 225, at 48-49.
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ANNEXURE I

1. List of the total number of ration cards issued mentioning the name of
the household, number of members, card number, type of card, and
quantity of food grain supplied to each household.
2. A detailed list of the different types of card holders (BPL, APL, and
AAY) in the slum.
3. A list of the total number of PDS shops (Ration Shops/Fair Price Shops)
in South Delhi.
4. A separate and detailed list of the number of PDS shops in and around
Garhi in East Kailash.
5. A list of the total number of the AAY cardholders in North and South
Delhi separately.
6. A separate and detailed list of the number of BPL cardholders in North
and South Delhi separately.
7. Please give a list of the number of APL cardholders in North and South
Delhi separately.
8 A list of the commodities, which are supposed to be given to the different
cardholders for subsidized rates, mentioning the price of each
commodity as fixed by the Government of NCT of Delhi.
9. A list of the total number of PDS shops (Ration Shops) in North Delhi.
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ABSTRACT
Corporatefarms, often known as concentratedanimialfeeding
operations ("CAFO'), provide inexpensive animalproducts but do
so by externalizing the cost of their operation in the form of
environmental harms and risks to human health. This article
explores one possible approach to mitigating CAFO-causedharms.
It argues that CAFO regulation under any one of three Clean Air
Act ("CAA ")programs will result in net benefits, not just for air
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quality, but alsofor other CAFO-caused harms and thus, that CAA
regulation of CAFOs is a no-lose strategy. The article then goes
further to conclude that, while regulation under any one of these
programswould cause industry to internalizesome ofthe costs ofits
operations, regulation under § 111 of the CAA most fully
accomplishes this and will therefore result in the best overall
outcomesfor human health and the environment.
I. INTRODUCTION

In an effort to reduce the cost of meat and other animal products,
farming has become increasingly vertically integrated.' These corporate or
factory farms, also known for regulatory purposes as animal feeding
operations2 (AFO), do in fact provide nominally' less expensive animal
products,4 but they produce, both in quality and quantity, tremendous
negative externalities.'
These feeding operations endanger the

1. See generally Darian M. Ibrahim, A Return to Descartes: Property, Profit, and the

CorporateOwnership ofAnimals, 70 LAW & CONTEMP. PROBS. 89, 93 (2007); see also
PEW COMM'N ON INDUS. FARM ANIMAL PROD., PUTTING MEAT ON THE TABLE:
INDUSTRIAL FARM ANIMAL PRODUCTION IN AMERICA 5-7 (2008); Jerry L. Anderson,

Protectionfor the Powerless:PoliticalEconomy History Lessonsfor the Animal Welfare
Movement, 4 STAN. J. ANIMAL L. & POL'Y 1, 1 (2011).
2. 40 C.F.R. § 122.23(b)(1) (2012).
3. See DOUG GURIAN-SHERMAN, CAFOs UNCOVERED: THE UNTOLD COSTS OF
CONFINED ANIMAL FEEDING OPERATIONS 3-5 (2008); PEW COMM'N ON INDUS. FARM
ANIMAL PROD., supra note 1, at 47.
4. CARRIE
HRIBAR,
UNDERSTANDING
CONCENTRATED
ANIMAL
FEEDING
OPERATIONS AND THEIR IMPACT ON COMMUNITIES 2 (2010) (explaining that when

handled properly, CAFOs can provide a low-cost source of animal products, enhance the
local economy, increase employment, and broaden the local tax base).
5. See GURIAN-SHERMAN, supra note 3, at 1-5; see also HRIBAR, supra note 4, at 211.
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environment,6 create serious health risks,' and are inhumane to the animals,8
in addition to other harms. 9 Countless solutions to the CAFO problem have
been suggested,"o including many recommending regulation of CAFOs

6. See, e.g., HRIBAR, supra note 4, at 2-7 (explaining that CAFOs exacerbate climate
change, contaminate ground and surface water, and pollute ambient air quality); J.
Nicholas Hoover, Can't You Smell That Smell? Clean Air Act Fixes for Factory Farm
Air Pollution, 6 STAN. J. ANIMAL L. & POL'Y 1, 8 (2013) (detailing the negative effects
of CAFO ambient air pollution on the animals, local neighbors, and nearby bodies of
water).
7. See, e.g., HRIBAR, supra note 4, at 8-10 (indicating that CAFOs create an
increased risk of foodborne pathogens in animal products and reduce the effectiveness
of antibiotics in humans); Hoover, supra note 6 (linking CAFOs to respiratory
symptoms, headaches, nausea, increased incidence of infant mortality, and depression);
R. Jason Richards & Erica L. Richards, Cheap Meat: How Factory FarmingIs Harming
Our Health, the Environment, and the Economy, 4 KY. J. EQUINE AGRIC. & NAT.
RESOURCES L. 31, 48 (2012) (indicating grain-fed animals, such as those in CAFO,
produce fatter animal products than grass-fed animals); Vanessa Zboreak, "Yes, in Your
Backyard! " Model Legislative Efforts to Prevent Communitiesfrom Excluding CAFOs,
5 WAKE FOREST J.L. & POL'Y 147, 157 (2015) (explaining that animal products from
pastured animals are healthier overall).
8. Ibrahim, supra note 1, at 102-03 (describing CAFOs' squalid living conditions
and the animal mutilation employed to further limit the space the animals need). The
thrust of this article is anthropocentric, defining the positives and negatives of regulation
in terms of human benefit. For that reason and due to limited space, this article will not
address the moral quandary of the inhumane treatment of CAFO animals. The problem
is serious and merits more time and space than can be devoted to it here. For a more
thorough discussion, see generally Anderson, supra note 1, at 3 (comparing the CAFOs
to child labor); Robyn Mallon, The Deplorable Standard of Living Faced by Farmed
Animals in America's Meat Industry and How to Improve Conditions by Eliminating the
Corporate Farm, 9 MICH. ST. U. J. MED. & L. 389, 415 (2005) (calling for an end to
CAFOs).
9. See, e.g., HRIBAR, supra note 4, at 7, 11 (describing CAFOs' negative effects on
neighboring property values and the noxious odors that accompany their air pollution);
Emily A. Kolbe, "Won't You Be My Neighbor?" Living with Concentrated Animal
Feeding Operations,99 IOWA L. REV. 415, 428-29 (2013) (indicating that CAFOs are a
local nuisance).
10. See generally, e.g., Susan M. Brehm, From Red Barn to Facility: Changing
Environmental Liability to Fit the Changing Structure of Livestock Production, 93
CALIF. L. REV. 797, 799 (2005) (proposing that liability for environmental harms be
changed); Justin Gundlach, What's the Cost of a New Nuclear Power Plant? The
Answer's Gonna Cost You: A Risk-Based Approach to Estimating the Cost of New
Nuclear Plants, 18 N.Y.U. ENVTL. L.J. 600, 670 (2011) (implying that an informative
sponsorship could also be a solution for the CAFO problem); Sarah R. Haag, FDA
Industry Guidance TargetingAntibiotics Used in Livestock Will Not Result in Judicious
Use or Reduction in Antibiotic-Resistant Bacteria, 26 FORDHAM ENvTL. L. REv. 313,
343 (2015) (calling for Congress to pass PAMTA); Emily Broad Leib, The Forgotten
HalfofFoodSystem Reform: Using Foodand AgriculturalLaw to Foster Healthy Food
Production, 9 J. FOOD L. & POL'Y 17, 20 (2013) (suggesting that the government fund
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Yet, despite the quantity of the
under the Clean Air Act (CAA)."
problem, various obstacles have
of
the
seriousness
the
suggestions and
combined to prevent significant congressional or executive action to
ameliorate CAFO-caused harms.12
Four different executive agencies are responsible for the security of the
American food supply: the U.S. Department of Agriculture (USDA), the
Food and Drug Administration (FDA), the Center for Disease Control and
Prevention (CDC), and the Environmental Protection Agency (EPA)."
While some may see this as a fractured, and thus, inept system,' 4 it can and
should be seen as a system that provides opportunities to take a second (and
third and fourth) whack at the same problem. Regulation by any one of these
agencies will alter incentives and thus change industry practice, potentially
beyond the scope of the acting agency's authority. This overlapping system
is also a reflection of the reality that no problem is truly isolated; food law
industry alternatives and remove barriers to entry); Ariele Lessing, Killing Us Softly:
How Sub-TherapeuticDosing of Livestock Causes Drug-ResistantBacteria in Humans,
37 B.C. ENVTL. AFF. L. REV. 463, 463 (2010) (suggesting that non-therapeutic use of
antibiotics in animals be outlawed); Mallon, supra note 8 (suggesting that CAFOs be
outlawed altogether); Kelsey Peterson, Farmingin the Modern Era: Feeding the World
with an Environmental Conscience, 5 SEATTLE J. ENvTL. L. 139, 141 (2015) (arguing
that only subsidies and not expensive regulation can properly alter industry incentives);
Kevin Schneider, Concentratingon Healthy Feeding Operations: The National School
Lunch Program, "Cultured Meat, " and the Path to a Sustainable Food Future, 29 J.
LAND USE & ENVTL. L. 145, 145 (2013) (suggesting that the National School Lunch
Program provides the solution).
I1. See generally, e.g., Jason Foscolo & Michael Zimmerman, Alternative Growth:
Forsakingthe False Economies of IndustrialAgriculture, 25 FORDHAM ENVTL. L. REV.
316, 337 (2014); Hoover, supra note 6, at 1; John Verheul, Methane as a Greenhouse
Gas: Why the EPA Should Regulate Emissionsfrom Animal Feeding Operationsand
ConcentratedAnimal FeedingOperations Under the Clean Air Act, 51 NAT. RESOURCES
J. 163, 163 (2011); Sarah C. Wilson, Hogwash! Why IndustrialAnimal Agriculture Is
Not Beyond the Scope of Clean Air Act Regulation, 24 PACE ENVTL. L. REV. 439, 441442 (2007).
12. See generally Jessica Brockway, 2014 FederalLegislative Review, 21 ANIMAL L.
365, 373 (2015) (indicating that a law to improve CAFO practices has been proposed,
but has been unable to pass for fifteen years); Nicholas Obolensky, The Food Safety
ModernizationAct of2011: Too Little, Too Broad, Too Bad, 17 ROGER WILLIAMS U. L.
REV. 887, 907 (2012) (noting that the FDA would be unable to carry out the vision of
the Food Safety Modernization Act because it was underfunded); Richards & Richards,
supra note 7, at 34 ("[Industry] lobbyists block initiatives to make food safer.").
13. See Julie Follmer & Roseann B. Termini, Whatever Happened to Old Mac
Donald'sFarm ... ConcentratedAnimal Feeding Operation,Factory Farmingand the
Safety ofthe Nation's FoodSupply, 5 J. FOOD L. & POL'Y 45, 45-46 (2009); Haag, supra
note 10, at 321-25.
14. See Haag, supra note 10, at 321 (referring to the multiagency system as a
"balkanized state" of food safety).
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problems are connected to environmental problems and vice versa." This
article lays out why EPA regulation of the emissions of a subset of AFOs,
concentrated animal feeding operations (CAFO), under the CAA, while
perhaps incapable of curing all ills, is a no-lose strategy that will produce
changes in industry practices that will in turn result in net benefits for the
environment and human health.
Part I discusses the arguments in favor of CAFOs, the harms they
create, and a sample of government efforts made to address those harms.
Part II lays out EPA's options under the CAA for regulating CAFO
emissions and concludes that regulation under § Ill of the statute most
effectively causes industry to internalize its production costs. Part III argues
that any of the proposed regulatory actions under the CAA will engender a
responsive change in CAFO practices that reduces environmental harms,
risks to human health, or other negative externalities, producing overall net
benefits. It further recommends that EPA regulate CAFOs under § 111 of
the CAA to maximize those benefits.
II. BACKGROUND

For regulatory purposes, EPA defines an AFO as any lot or facility
where animals "have been, are, or will be stabled or confined and fed or
maintained for a total of 45 days or more in any 12-month period," and
where "[c]rops, vegetation, forage growth, or post-harvest residues are not
sustained in the normal growing season."" Particularly large AFOs are
defined as CAFOs." There can be no questions that CAFOs provide utility
to the country via reduced costs and abundance.'" Yet, these benefits do not
reflect the true cost of CAFOs' and are more than outweighed by the broad
harms that CAFOs cause.2 0 Congress and the empowered agencies have
attempted to take, and in some cases have actually taken,21 action to address
these harms. Yet, there is little hope that such actions will be effective.2 2
15. See Richard Lazarus, Food Law Is the Next Great Area for Environmental
Litigation, ENVTL. L. INST., Jan./Feb. 2016, at 13 (explaining that food law issues are
inextricably linked with environmental protection).
16. 40 C.F.R. § 122.23(b)(1) (2012).
17. See id. § l22.23(b)(2), (4), (6).
18. See PEW COMM'N ON INDUS. FARM ANIMAL PROD., supra note 1, at 57 ("[T]he
current system ... has achieved a remarkable record of increasing productivity and
lowering prices at the supermarket . . . ."); Id. at 5 ("[S]ince 1960, milk production has
doubled, meat production has tripled, and egg production has increased fourfold.").
19. GURIAN-SHERMAN, supra note 3, at 9.
20.

See id. at 3-5; PEW COMM'N ON INDUS. FARM ANIMAL PROD., supra note 1, at 47.

21. See generally 33 U.S.C.A. § 1342 (2014) (illustrating Congress taking action to
remedy harms caused by CAFOs); Haag, supra note 10, at 314.
22. See generally Haag, supra note 10, at 342.
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A. Arguments for CAFOs
The principle arguments in favor of CAFOs are economic.23 CAFOs
reduce the cost of meat and other animal products through mass production:
increasing supply and streamlining the production process.24 CAFOs create
jobs, stimulate the local economy, and provide a large local tax base. 2 5 It is
undoubtedly true that factory farms were vertically integrated to make a
profit, but that does not detract from the reality that these corporations were
responding to an increased demand for food,26 one that family farms of an
earlier era may not have been able to meet.27
B. Harms Createdby CAFOs
Meeting the increased demand may not be a good in and of itself, as it
created a meat-obsessed generation 2 8 and has contributed to the obesity
epidemic of our day.29 Yet, even if all of CAFO benefits are accepted
unqualifiedly, they are no more than a feather on an unbalanced cost-benefit
scale when considering the broader risks to human health, the environmental
harms, and the harm to the animals themselves. 30

23.

HRIBAR, supra note 4.

24. See Peterson supra note 10, at 140 ("Modem farming techniques produce the
massive amounts of food needed to feed the growing global community in an efficient
and cost effective manner."); see also Richards & Richards, supra note 7, at 32, 35.
25. HRIBAR, supra note 4 (explaining that when handled properly, CAFOs can
provide a low-cost source of animal products, enhance the local economy, increase
employment, and broaden the local tax base).
26. See Peterson, supra note 10, at 140 (explaining that the agricultural industry's
modem farming techniques are a result of the attempt to meet "ever-increasing
demand").
27. But see GURIAN-SHERMAN, supra note 3, at 2 ("CAFOs do not represent the only
way of ensuring the availability of food at reasonable prices.").
28. See Schneider, supra note 10, at 146 ("America has a long-standing cultural and
gustatory love affair with all things meat, milk, cheese, and eggs . . . [and o]ver the last
fifty years, consumption has been on a steady rise .... ); Roberto A. Ferdman, Look at
What Our Obsession with White Meat Has Done to Chickens, WASH. POST (Mar. 12,
2015),
https://www.washingtonpost.com/news/wonk/wp/2015/03/12/our-insatiable(describing how
appetite-for-cheap-white-meat-is-making-chickens-unrecognizable/
our obsession for white meat has caused us to alter the biological structure of chickens).
29. See Leib, supra note 10, at 18 ("Rising rates of obesity stem from what has been
called a "toxic" food culture, in which unhealthy food products are cheap and readily
available . . . .").
30. See GURIAN-SHERMAN, supra note 3, at 9 ("Although consumers pay a relatively
low price for meat, milk, and eggs produced in CAFOs, society in general pays a high
price for such products in the form of taxpayer subsidies and damage to the environment,
public health, and rural communities.").
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1. Risks to Human Health
CAFOs pose two general types of human health risks: (1) animal
products from CAFO animals are themselves less healthy' and (2) the
unsanitary conditions and the large quantities of sub-therapeutic antibiotics
given to the confined animals create a greater risk that subsequent animal
products will carry foodborne pathogens and reduce the effectiveness of
antibiotics in humans." Due to the confined space and the massive demands
it would put on the land, CAFOs cannot pasture their animals; they must feed
them with grain instead." Grain is not the natural diet for these animals, but
such a diet is preferred not only because it facilitates a confined feeding
operation but also because it is higher in fat than a grass diet, producing
larger animals.34 This, unsurprisingly, leads to fattier meat. 35 But it is not
just that grain-fed animal products are unhealthier for us, they also replace
healthier options due to their reduced nutritive value: "[g]rass-fed beef, for
example, has been shown to have higher concentrations of omega3 fatty
acids, beta-carotene (a precursor to vitamin A), conjugated linoleic acid, and
tocopherols (vitamin E) than those found in grain-fed beef." 36 These
important nutrients reduce the risk of a host of physical and mental
ailments.
CAFOs further reduce the nutritive value of their animal
products by increasing the products' food-miles. 3 The long distance that
such animal products must travel necessitates that the CAFO industry add
preservatives to the products to survive their long storage and transport.3 9
Though perhaps unavoidable in all cases, 40 such concerns can be avoided in
local production, where animal products are "usually sold unprocessed" and
have contact "with fewer hands and mechanization." 41

31. Zboreak, supra note 7.
32. HRIBAR, supra note 4, at 8-10.
33. Melanie J. Wender, Goodbye Family Farms and Hello Agribusiness: The Story of
How AgriculturalPolicy Is Destroying the Family Farm and the Environment, 22 VILL.
ENVTL. L.J. 141, 153 (2011).
34. Richards & Richards, supra note 7.
3 5. Id.
36. Zboreak, supra note 7.
37. Id. ("These compounds in the human diet reduce the risk, respectively, of
depression and Alzheimer's; vision loss and bone degeneration; cancer, atherosclerosis,
and diabetes; and cell degeneration from free radicals.").
38. See Leib, supra note 10, at 18.
39. Obolensky, supra note 12, at 930.
40. See generally Petersonsupra note 10, at 140.
41. Obolensky, supra note 12, at 930.
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In addition to adding preservatives, CAFOs often irradiate animal
productS4 2 and give the animals massive doses of antibiotics" to avoid
pathogens. The unsanitary conditions and the close proximity of the animals
to one another not only creates an environment where pathogens can flourish,
but also one in which they can quickly spread.44 Because pathogens cannot
be completely kept out of animal products that come from those unsanitary
conditions, they are irradiated to sanitize them. 45 But the effectiveness of
irradiation is controversial.4 6 Some studies claim irradiation could save
"over 350 lives . . [and could avert] more than 6,000 serious foodborne
illnesses . . . [every year]." 7 Others claim that it exacerbates the problem,
leading to more radiation-resistant pathogens.48
There are similar concerns about animal use of antibiotics to solve the
pathogen problem.49 If antibiotics were solely used therapeutically, that is,
to treat an actual illness, the concern may not be so great, but CAFOs use
antibiotics prophylactically to prevent disease.5 0 These sub-therapeutic
doses of antibiotics create a risk of antibiotic-resistance pathogens not only
in the animals but in humans as well. 5 ' The CDC has called antibiotic
resistance a "worldwide problem," with approximately 2,250,000 illnesses
and 37,000 deaths in 2013 (the latest year for which data is available) in the
United States alone.5 2 It has advised that antibiotics in food-producing
42. Nathan M. Trexler, "Market" Regulation: Confronting IndustrialAgriculture's
Food Safety Failures, 17 WIDENER L. REV. 311, 329 (2011).
43. Terence J. Centner, Regulating the Use of Non-Therapeutic Antibiotics in Food
Animals, 21 GEO. INT'L ENvTL. L. REV. 1, 15 (2008) ("Experts argue that between eighty

and ninety percent of agricultural antibiotic use may be unnecessary.").

&

44. GURIAN-SHERMAN, supra note 3, at 64; see also Trexler, supra note 42, at 31920.
45. Trexler, supra note 42.
46. Id.
47. Id.
48. Id. at 329 n.141 ("All irradiation will do is add partially decontaminated fecal
matter to the American diet, a practice that is likely to cause food poisoning cases to
skyrocket when bacteria develop the survival tactics to resist irradiation.").
49. See generally Amanda Belanger, A Holistic Solution for Antibiotic Resistance:
Phasing Out Factory Farms in Order to Protect Human Health, 11 J. HEALTH
BIOMEDICAL L. 145, 145-46 (2015); Centner, supra note 43, at 1; Haag, supra note 10,
at 313; Lessing, supra note 10.
50. See Centner, supra note 43, at 9-13. Prophylaxis is not the only use of antibiotics
in CAFOs; antibiotics are also used to kill bacteria in the livestock's gut to facilitate the
absorption of nutrients from the non-compatible grain diet to produce larger animals that
then produce greater quantities of animal products. Id.
51.

CTR. FOR DISEASE CONTROL & PREVENTION, ANTIBIOTIC RESISTANCE THREATS

IN THE UNITED STATES 36-39 (2013) [hereinafter CDC REPORT], available at
http://www.cdc.gov/drugresistance/threat-report-2013/index.html.
52. Id. at 11-13.
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animals be used judiciously, "only under veterinary oversight and only to
manage and treat infectious diseases, not to promote growth."" Because
U.S. CAFOs use more than 24 million pounds of antibiotics, or roughly 80
percent of the United States' yearly consumption,5 4 for non-therapeutic
purposes each year," they pose a particular threat to human health.
2. Environmental Harms
CAFOs create various environmental harms but particularly pollute the
water and air.56 The principal water pollutant is livestock waste, which can
reach ground water through soil percolation or surface water through
runoff.57 Water bodies in as many as 35 states, in every region of the United
States, have experienced water quality degradation due to such waste.58 This
animal waste contains numerous pollutants, from antibiotics and cleaning
fluids to heavy metals, 59 not to mention the nitrogen and phosphorus that
make up all animal excretions.6 0 CAFO animals excrete anywhere from 30
to 90 percent of the antibiotics they consume. 6 This pollutant-heavy waste
is thought to be responsible for many of the dead zones in inland and marine
waters, where neither plant nor animal life can survive,62 and the pathogenic
contamination of drinking water.63
Animal waste is also the primary source of CAFO air pollution.6
Because CAFOs by definition do not grow crops on site, the manure must be
transported to other farms or stored." When stored, it is often kept in openair "manure lagoons" that release ammonia, nitrous oxide,66 hydrogen

53. Id. at 37.
54. Haag, supra note 10, at 319.
55. See Centner, supra note 43, at I 1-12.
56. GURIAN-SHERMAN, supra note 3, at 52-54.
57. See Hannah Connor, Comprehensive Regulatory Review: ConcentratedAnimal
Feeding Operations Under the Clean Water Act from 1972 to the Present, 12 VT. J.
ENVTL. L. 275, 280-81 (2011).
58. Larry C. Frarey & Staci J. Pratt, Environmental Regulation of Livestock
Production Operations,9 NAT. RESOURCES & ENV'T 8, 8 (1995).
59. Connor, supra note 57, at 281.
60. GURIAN-SHERMAN, supra note 3, at 52.
61. Centner, supra note 43, at 7.
62. GURIAN-SHERMAN, supra note 3, at 52; Connor, supra note 57, at 281.
63. GURIAN-SHERMAN, supra note 3, at 42.
64. See id. at 52-54.

65. Id. at 9.
66.

Id. at 54.
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sulfide, particulate matter,67 and methane." Ammonia has been linked to
increased incidence of headaches, eye irritation, and nausea in people living
near or working at CAFOS 69 and is a respiratory irritant that can lead to
respiratory disease.70 Once volatized and dispersed into the ambient air,
ammonia returns to the earth within 80 kilometers (50 miles) of its origin
and kills plant life.7 Hydrogen sulfide is a neurotoxin7 2 that impairs reaction
time, balance, and the central nervous system, and causes dizziness and
nausea.73 EPA has linked particulate matter to nonfatal heart attacks,
aggravated asthma, and decreased lung function.7 4 Finally, methane and
nitrous oxide are greenhouse gases (GHGs) and are the most potent
contributors to climate change.
C. Government Efforts

There have been many efforts by local, state, and federal governments
to address some aspect of the CAFO problem. Only four will be briefly
discussed here: The Clean Water Act (CWA), EPA's CAA Animal Feeding
Operation Consent Agreement and Final Order ("EPA Consent Decree" or
"Consent Decree"), the proposal of the Preservation of Antibiotics for
Medical Treatment Act (PAMTA), and FDA's industry guidance on the use
of antibiotics in food-producing animals, GFI #209 and #213 from 2012 and
2013 respectively (collectively "FDA Guidance"). They have each been
inadequate to address the CAFO problem for distinct and varied reasons.

67.

See Connor, supra note 57, at 281.

68. HRIBAR, supra note 4, at 7 ("The U.S. cattle industry is one of the primary
methane producers."); PEW COMM'N ON INDUS. FARM ANIMALPROD., supra note 1, at
16 (stating that methane is also produced by ruminant livestock's digestive processes).
69. U.S. Gov'T ACCOUNTABILITY OFFICE, CONCENTRATED ANIMAL FEEDING
OPERATIONS: EPA NEEDS MORE INFORMATION AND A CLEARLY DEFINED STRATEGY TO
PROTECT AIR AND WATER QUALITY FROM POLLUTANTS OF CONCERN 1, 6 (2008),
available at http://www.gao.gov/new.items/d08944.pdf [hereinafter GAO REPORT].
70. GURIAN-SHERMAN, supra note 3, at 4.
71. Id. at 52, 54.
72. Kristin Titley, EnvironmentalLaw-Regulation of ConcentratedAnimal Feeding
Operations-Reducingthe Nuisance: How Arkansas Can Use Its Right-to-FarmStatute
to ProtectAgainst the DestructionofCAFOs, 37 U. ARK. LITTLE ROCK L. REV. 495, 510
(2015).
73. Hoover, supra note 6, at 19-20.
74. ParticulateMatter, ENvTL. PROT. AGENCY, http://www3.epa.gov/pm/health.html
(last updated Feb. 23, 2016).
75. See GURIAN-SHERMAN, supra note 3, at 26, 56; HRIBAR, supra note 4, at 7
("[M]ethane and nitrous oxide . . .are 23 and 300 times more potent as greenhouse gases
than carbon dioxide, respectively.").
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1. CWA
The CWA authorizes EPA to directly regulate the discharge of a
pollutant from any point sources by requiring such a source to obtain a
NPDES permit.7 6 The definition of a point source includes CAFOs.7 7 EPA
has attempted to be strict with CAFOs," defining any discharge of "manure
and raw material" from a production area as a "point source discharge, even
if the discharge was caused by or included storm water," 7 9 and requiring
CAFOs to apply for effluent permits, whether or not the operation intended
to discharge effluent.so But EPA's regulatory power in this sphere has been
limited by recent judicial opinions,"' leaving EPA with only the power to
regulate CAFO effluent discharges post hoc. 82
2. EPA Consent Decree
In 2005, recognizing that CAFO emissions pose a threat to human
health, but feeling that it lacked sufficient information to promulgate
regulations under the CAA, EPA entered into a consent decree with the AFO
industry.83 Under the Consent Decree, the industry would be required to
fund a monitoring study to determine how CAFOs should be regulated under
the CAA. 84 In return, EPA offered immunity from civil liability for certain
types of past and ongoing CAA, CERCLA, and EPCRA violations, with a

76. 33 U.S.C. §§ 1311(a), 1342 (2015).
77. Id. § 1362(14).
78. See James H. Andreasen, ConcentratedAnimal FeedingOperations: A Program
in Transition, 21 NAT. RESOURCES & ENv'T 45, 45-47 (2007).
79. Id. at 46; see 40 C.F.R. § 122.23(b)(3) (2012).
80. Andreasen, supra note 78, at 46; see also 40 C.F.R. § 122.23(d), (f) (2012).

81. See generally Nat'1 Pork Producers Council v. U.S. EPA, 635 F.3d 738, 756 (5th
Cir. 2011) (striking down an EPA regulation requiring CAFOs that propose to discharge
effluent to apply for a permit); Waterkeeper Alliance, Inc. v. U.S. EPA, 399 F.3d 486,
524 (2d Cir. 2005) (striking down an EPA regulation requiring CAFOs to apply for a
permit whether or not they intend to discharge effluent); see generally also Christopher
R. Brown, When the "Plain Text" Isn't So Plain:How NationalPorkProducers Council
Restricts the Clean Water Act's Purpose and Impairs Its Enforcement Against Factory
Farms, 16 DRAKE J. AGRIC. L. 375, 377 (2011); Will McLaren, The Death of Duty to
Apply: Limitations to CAFO Oversight Following Waterkeeper & National Pork
Producers, II J. ANIMAL & NAT. RESOURCE L. 87, 112 (2015); Ryan Alan Mohr,
WaterkeeperAlliance v. EPA: A Demonstrationin Regulatingthe Regulators, 10 GREAT
PLAINS NAT. RESOURCES J. 17, 18 (2006).

82. McLaren, supra note 81.
83. See Animal Feeding Operations Consent Agreement and Final Order, 70 Fed.
Reg. 4,958, 4,958 (Jan. 31, 2005).
84. Id.
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promise not to sue." The monitoring study began, but three years later it
was still unclear whether the study could provide the information that EPA
needed to develop emissions protocols.86 EPA has still not issued any
targeted CAFO regulations under the CAA, but in the meantime, the industry
has been permitted to continue their harmful practices without any threat of
regulation.8 7
3. PAMTA
There have also been attempts to address the antibiotic resistance
problem." As early as 1999," Congress has proposed some form of
PAMTA, which would make illegal the over-the-counter non-therapeutic
use, including growth promotion, 90 of antibiotics in animals.91 But such
efforts have been unsuccessful. 92 The most recent bill, introduced in both
the House and Senate, never received a vote, 9' but it is likely that it will be
introduced again in the future. 94
4. FDA Guidance
Responding to Congress' inaction and the growing public health
concerns surrounding antibiotic resistance, FDA issued guidance on the use
of antibiotics in animals.95 The guidance advised the industry to be
"judicious" in its use of medically important antibiotics, suggesting that they
be used only therapeutically. 96 Yet, as a guidance document, it is not legally
binding. Without any legal effect and its use of ambiguous terms like

85. Id. at 4,962.
86. GAO REPORT, supra note 69, at 34.
87. See generally Mariel Kusano, Rewarding Bad Behavior: EPA 's Regime of
Industry Self-Regulation, 12 HASTINGS W.-N.W. J. ENvTL. L. & POL'Y 167, 178 (2006).
88. See Brockway, supra note 12, at 369.
89. Id. at 373.
90. Follmer & Termini, supranote 13, at 66.
91. Haag, supra note 10.
92. Brockway, supra note 12.
93. See id. at 369 (explaining that the House and Senate bills were introduced under
different names but had nearly identical language).
94. Id. at 373.
95. Haag, supra note 10, at 314.
96. See generally FDA, GUIDANCE FOR INDUSTRY: THE JUDICIOUS USE OF
MEDICALLY IMPORTANT ANTIMICROBIAL DRUGS IN FOOD-PRODUCING ANIMALS 20
(2012), available at
http://www.fda.gov/downloads/AnimalVeterinary/GuidanceComplianceEnforcement/G
uidanceforlndustry/UCM216936.pdf.
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"judicious,"" there are doubts about whether it will have any real impact on
industry's profligate use of antibiotics in CAFO operations."
III. MECHANICS
The CAA offers EPA a number of regulatory tools to address the
numerous air pollution problems created by CAFOs. 9 9 This part will discuss
the regulation of CAFO emissions as criteria pollutants under § 108100 and
its corresponding sections,o'0 as hazardous pollutants under § 112,102 and the
regulation of CAFOs themselves as sources under the New Source
Performance Standards (NSPS) of § 111. Io3 None of these tools will
completely solve the CAFO problem, but as will be discussed further in Part
III, the goal is to employ these regulatory tools to cause the industry to
internalize its negative externalities and improve not only air quality, but the
wellbeing of the environment, humans, and animals generally.
A.

§ 108 - Setting NAAQS

The heart of the CAA's regulatory scheme is the setting of National
Ambient Air Quality Standards (NAAQS) and the corresponding State
97. Id. at 3 (defining judicious as "that unnecessary or inappropriate use should be
avoided").
98. See generally Haag, supra note 10, at 334-35.
99. This is not the first article to recommend and analyze regulation of CAFOs under
the CAA. See Hoover, supra note 6, at 1. Hoover's article deals particularly with these
same regulatory tools, §§ 108-12 of the CAA, and as here concludes that § I11 is the
best tool available under the CAA for regulating CAFOs. That article, written in 2013,
did not have the benefit of the UARG opinion, nor the ongoing Clean Power Plan

litigation, both discussed below. As such, it dealt only cursorily with the regulation of
existing CAFOs under § Ill(d) and was unable to do any of the section-by-section
analysis of whether GHGs are included within the term "pollutant," made necessary by
UARG. In fact, it dedicates only a single sentence of its § Ill analysis to the regulation

of GHGs. In addition to those innovations, this article goes beyond the scope of all other
similar articles in that, to my knowledge, it constitutes the first attempt to consider the
effects of CAA regulation on all CAFO externalities, not just air pollution.

100. 42 U.S.C. § 7408 (2015). All footnotes will cite to the U.S. Code, but in the body
of the article the public law numbers will be used.
101. §§ 108-10 (42 U.S.C. §§ 7408-10) constitute a suite of sections providing the
NAAQS and SIPS mechanism and go hand-in-hand (Hereinafter, any regulation referred
to as being a § 108 regulation or regulation under § 108 will be understood to refer to
regulations under any part of this suite of sections). Additionally, §§ 165 (42 U.S.C. §
7475) and 171-73 (42 U.S.C. §§ 7501-03) provided authorization for further regulation
of NAAQS pollutants, contingent on compliance or non-compliance in a particular air
quality control region with the NAAQS for a particular pollutant.
102. 42 U.S.C. § 7412 (2015).
103. Id. § 7411.
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Implementation Plans (SIP) to meet those standards. As a brief description
of the process, § 108 requires, before EPA sets NAAQS for a particular
pollutant, that the pollutant in question be found to "cause or contribute to
air pollution which may reasonably be anticipated to endanger public health
or welfare [and that] the presence of [the pollutant] in the ambient air results
from numerous or diverse mobile or stationary sources."'" Once EPA has
determined that a pollutant has met these criteria, it has no discretion'0 but
must set primary and secondary NAAQS for that pollutant.10 6 Once the
NAAQS has been set, the states must file an implementation plan explaining
how each of its air quality control regions will meet the NAAQS.' 0 7 Air
quality control regions that meet the NAAQS are classified as attainment,
while those that do not meet the NAAQS for a particular pollutant are
classified as nonattainment. 08 In nonattainment areas, new and existing
sources that emit the out-of-compliance pollutant are subject to performance
standards' in addition to any regulation required by the corresponding
SIP." 0 In order to prevent attainment areas from falling into nonattainment,
new major sources, sources that have the potential to emit more than 250
tons per year of a pollutant,"' must obtain a Prevention of Serious
Deterioration (PSD) permit, subjecting them to New Source Review (NSR),
and, as with nonattainment areas, must meet performance standards and SIP
requirements."12
Some CAFO emissions are already regulated as criteria pollutants:
there is a NAAQS for particulate matter'.' and EPA may regulate ammonia

104. Id. § 7408(a)(1)(A-B).
105. Nat. Resources Def. Council, Inc. v. Train, 411 F. Supp. 864,868 (S.D.N.Y. 1976)
("[A]fter it is determined that a pollutant comes from the necessary sources, there is no
discretion provided by the statute not to list the pollutant").
106. 42 U.S.C. § 7409 (2015).
107. Id. § 7410.

108. Id. § 7407(d).
109. The specifics of performance standards will not be addressed in this article. It is
sufficient for purposes of the arguments herein to say that the addition of the performance
standards is a significant burden on industry and may be sufficient to alter incentives
and, thus, practices. See Hoover, supra note 6, at 22-28 (arguing that § I11 performance
standards should be used to regulate CAFOs because regulation under §§ 108 and 112 is
insufficient to resolve the CAFO problem).
110. 42 U.S.C. §§ 7501-02 (2015).
i11. Id. § 7479(1).
112. See id. § 7475.
113. The most recent set of NAAQS for particulate matter was promulgated in 2013.
See National Ambient Air Quality Standards for Particulate Matter, 78 Fed. Reg. 3,086,
3,086 (Jan. 15, 2013).

"ALL I DO IS WIN"

2016]

97

to some degree as a precursor to particulate matter.1"4 The more interesting
question is whether or not hydrogen sulfide, methane, and nitrous oxide can
be effectively regulated under the NAAQS/SIPs program. Hydrogen sulfide,
as a neurotoxin, would likely satisfy the § 108 requirements for a criteria
pollutant as it would likely be found to cause or contribute to pollution that
endangers public health. It is also emitted by numerous sources. "s Yet, even
with a NAAQS, regulation of hydrogen sulfide emissions may be largely
ineffective because such standards regulate the ambient air quality of a
region and not emissions of a pollutant itself. CAFO emissions would
disperse across the region and thus SIPs would require CAFOs to make few
if any changes. In a PSD area, new sources could be directly regulated under
the NSR, but this would likely only discourage the creation of new CAFOs,
If the region were classified as
not address the current problem.
nonattainment, both new and existing sources would be required to meet
performance standards."' This could effectively alter CAFO incentives in
that region, but it would function only as a local response to a national
problem.
Methane and nitrous oxide may also satisfy the § 108 requirements to
be regulated as criteria pollutants,"' but GHGs, by their nature, would be
particularly difficult to regulate under NAAQS. The effects of GHGs and
the gases themselves are not localized."' When GHGs are released into the
atmosphere, they disperse equally across the globe." 9 Due to this, the
PSD/nonattainment distinction makes little sense for GHG regulation; no
region could ever achieve attainment until every region did so.'20 Moreover,

114. Hoover, supra note 6, at II ("Precursors of criteria pollutants, such .. . ammonia
(a precursor of PM) can also be regulated under this section.").
115. Hydrogen Sulfide Fact Sheet, OCCUPATIONAL SAFETY & HEATH ADMIN. (Oct.
2005), https://www.osha.gov/OshDoc/dataHurricaneFacts/hydrogen-sulfide-fact.pdf
("Industrial activities that can produce the gas include petroleum/natural gas drilling and
refining, wastewater treatment, coke ovens, tanneries, and kraft paper mills.")
[hereinafter OSHA Fact Sheet].
116. Hoover, supra note 6, at 22-28.
117. See Verheul, supra note 11, at 177-79.
118. See Richard J. Lazarus, Super Wicked Problemsand Climate Change:Restraining
the Present to Liberate the Future, 94 CORNELL L. REv. 1153, 1163-64 (2009).
119. Id. at 1163 ("Atmospheric concentrations of greenhouse gases are uniform

throughout the atmosphere.").
120.

Not to mention that reductions in GHG emissions in the United States alone would

be insufficient to reduce GHG concentrations in the atmosphere enough to stop the ill
effects of climate change. In fact, even if GHG emissions in the United States were
reduced to zero, the negative effects would continue for years to come. See id. at 1174-

76 ("There is a delay of many decades ... [between the emission of GHGs and the]
irreversible, unavoidable consequences that, once realized, can last for literally hundreds
and sometimes thousands of years.").
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setting NAAQS for these GHGs may not be necessary for purposes of
regulating their emission from CAFOs. In Utility Air Regulatory Group v.
EPA ("UARG"),121 the Court held in 2014 that if the source of the GHGs was
already required to meet a PSD performance standard for some other
pollutant, then that same standard could be applied to the GHG emissions.1 2 2
Such sources are referred to as "anyway" sources because they will be
subject to regulation whether or not they emit GHGs.1 23 CAFOs would
qualify as one of these "anyway" sources because they already emit
particulate matter and thus will be regulated "anyway" under the PSD
provisions.1 24 This ruling makes possible a more GHG appropriate
regulation method: regulation of emissions instead of ambient air quality.
Unfortunately, the "anyway" source reasoning may not extend to sources in
nonattainment areas. The Court rationalized the "anyway" source exception
by citing the exceptionally broad language describing the performance
standard.1 25 The language defining the applicable performance standards for
sources in nonattainment is, at once, narrower and broader than the language
The performance standard for new sources in
at issue in UARG.
nonattainment areas is broader than "each pollutant subject to regulation
under [the CAA]"l 26 because it makes no reference to pollutants at all, going
beyond emissions and tying the standard to the source itself'1 27 Conversely,
the language for the corresponding standard for existing sources is
significantly narrower, requiring that standards "provide for attainment of
the [NAAQS,]"l 28 which itself regulates only a single pollutant. As these
two standards are constituent parts of a single program and as that program
applies to only one pollutant at a time,1 29 it is likely that a court would read
the broader language of the new source standard in light of the structure of
the overall program, narrowing it to preclude the application of UARG's
"anyway" source reasoning. Even if the "anyway" source reasoning did
extend to nonattainment areas, as with hydrogen sulfide, it would only
reduce GHG emissions from CAFOs in those few regions and would do little

121.

Util. Air Regulatory Grp. v. EPA, 134 S.Ct. 2427 (2014).

122. Id. at 2449 (holding that GHG emissions may be regulated via performance
standards if they are emitted from "anyway" sources).

123. Id. at 2438.
124.

See id.

125. Id. at 2437.
126. 42 U.S.C. § 7475(a)(4) (2015).
127. Id. § 7501(3) (defining the applicable standard of performance in terms of the
source, not the pollutant).
128. Id. § 7502(c)(1).
129. Id. § 7501(2) (defining the scope of nonattainment areas to include "that
pollutant" for which the area has been designated "nonattainment"); see also id. §
7407(d)(i) (tying the designation of nonattainment to a single NAAQS).
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to alter industry incentives or to respond to the growing global climate
change crisis.
The regulation of CAFO emissions as criteria pollutants is further
complicated by cooperative federalism. Because the states are charged with
implementing their plans, they are able to distribute the emission rights
however they please, as long as air quality meets the NAAQS. This is not a
problem if one's sole or prime objective is to reduce air pollution. But as the
focus of this article is to target CAFO externalities generally, § 108 does not
appear to offer the best solution. It leaves open questions regarding the
regulation of GHGs, it may be incapable of addressing the harms of
hydrogen sulfide, and in the end, would likely do little to alter industry
practices.
B. § 112 - Regulation ofHazardousPollutants
Regulation of hazardous air pollutants under § 112 is a more cut and
dry approach. § 112 empowers EPA to set performance standards for
sources that fall into a listed category and that emit listed pollutants.'
Congress provided an initial list of hazardous pollutants but permits EPA to
revise the list, if a pollutant "present[s], or may present ... a threat of adverse
human health effects [through toxic means] ... or adverse environmental
effects.""' Particulate matter cannot be regulated under this section because
it is regulated under § 108, but ammonia, as a "precursor" pollutant, may.1 32
In fact, ammonia and hydrogen sulfide appear to comfortably meet these
requirements." Regulating CAFOs under this section is an attractive option
because it has a lower threshold for "major" sources (they need only emit 10
tons of a pollutant per year' 34 instead of 250) and because it requires a strict
performance standard.3
This section would not regulate all of the CAFO emissions. Particulate
matter would still have to be regulated as a criteria pollutant, and the GHG
emissions would be left to the uncertainty of "anyway" regulation. Yet,
direct regulation of CAFO emissions would be costly for industry and may

130. Id. § 7412(c).
131. 42 U.S.C. § 7412(b)(2) (2015).
132. Id.
133. Compare id., with supra notes 69-73 (demonstrating that ammonia and hydrogen
sulfide do in fact pose both "a threat of adverse human health effects ... [and] adverse
environmental effects").
134. 42 U.S.C. § 7412(a)(1) (2015). But see J.B. Ruhl, Farms, Their Environmental
Harms, and Environmental Law, 27 ECOLOGY L.Q. 263, 305 (2000) (explaining that
agricultural emissions generally do not emit pollutants in sufficient quantities to qualify
for "major source" categorization).
135. 42 U.S.C. § 7412(d)(3) (2015).
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begin to alter its incentives. While § 112 provides an incomplete solution, it
may be a viable way to help the industry to internalize CAFO externalities
and thus alter industry practice.
C.

§ 111 - New Source PerformanceStandards

§ 111 may offer the most complete answer to the CAFO problem.
Under this section, EPA creates lists of categories and subcategories of
stationary sources.13 6 When adding a category to the list, EPA must make
an endangerment finding,' 3 ' but such a finding is not based on any one
pollutant, but on the category itself.' EPA then promulgates performance
standards for new sources in each category.139 Such performance standards,
unlike NAAQS and performance standards in PSD areas, nonattainment
areas, and under § 112, are not pollutant specific, but category specific. 14 0
This permits EPA to regulate the various pollutants emitted from a single
source.14 1 If EPA listed CAFOs as a category of sources, EPA could regulate
CAFO emissions regardless of the regional ambient air quality, no minimum
emissions requirement would have to be met for regulation, and all CAFOs
would be regulated uniformly, being required to meet a truly national
standard.1 4 2 Moreover, the definition of standard of performance under this
section is exceptionally broad. In setting this standard, EPA may consider
"nonair quality health and environmental impact," 43 precisely the kinds of
concerns CAFOs raise. NSPS is also incredibly flexible, allowing EPA to
"distinguish among classes, types, and sizes within categories of new sources
for the purpose of establishing such standards." 1" Thus, EPA can tailor its
standard to the type and size of CAFO to maximize the regulatory effect.
Yet, as discussed above, regulating new sources alone would do little
to respond to the CAFO problem. In addition to setting standards for new
sources, EPA may also promulgate pollutant-specific standards for "any
existing source of any air pollutant" that is not regulated under §§ 108 or

136.

Id. § 7411(b).

137. Id. § 7411(b)(1)(A).
138. Hoover, supra note 6, at 23. Such a finding regarding CAFOs is unlikely to be
difficult due to their many, well-documented harms, as explained in Part I.
139. 42 U.S.C. § 7411(b)(1)(B) (2015).
140. See id. ("[T]he Administrator shall publish proposed regulations, establishing
Federal standards of performance for new sources within such category." (emphasis
added)).
141. See id. (indicating that sources are to be regulated, not pollutants).
142. See Hoover, supra note 6, at 22.
143. 42 U.S.C. § 7411(a)(1) (2015).
144. Id. § 7411(b)(2).
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112145 "to which a standard of performance under this section would apply
if such existing source were a new source."' 46 This gives EPA broad
regulatory authority over existing CAFOs. In fact, it is under this provision
that EPA has promulgated its Clean Power Plan, which lists energygenerating units (power plants) as a category and sets performance standards
for power plant GHG emissions.1 47
EPA could likewise list CAFOs as a category and set performance
standards for their emissions. As with § 112, as a criteria pollutant,
particulate matter could not be regulated in existing CAFOs but would in
Ammonia and hydrogen sulfide emissions would be
new CAFOs.14
regulated directly, in both new and existing sources, and would be required
to meet applicable performance standards.149 As for methane and nitrous
oxide, there is some uncertainty whether "any pollutant" under § 111(d) will
be read to include GHGs. The Court in UARG demonstrated a reticence to
accept the broad definition for "pollutant" settled on in MA v. EPA,`so which

145. One of the major issues in the upcoming Clean Power Plan litigation is the
reconciliation of two seemingly conflicting 1990 amendments to the CAA. In 1990, both
the House and the Senate passed amendments to § 111(d) that were never reconciled in
Conference. The crux of the conflict is centered around whether a source category that
is regulated under § 112 may be regulated under § 111(d), even if the two sections call
for the regulation of different pollutants (the House amendment seems to indicate that it
may not, while the Senate amendment seems to indicate that it may). See Carbon
Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility
Generating Units, 80 Fed. Reg. 64,662, 64,710-17 (Oct. 23, 2015) (referring to this
conflicting portion of the statute as the § 112 Exclusion). While the legal question is
fascinating, regulating CAFOs under §ll1(d) would not confront this obstacle because
CAFOs are not a regulated source category in both §§ I11 and 112.
146. 42 U.S.C. § 7411(d) (2015). This language indicates both that § I1l(d) is a gap
filling provision (it only applies where §§ 108 and 112 do not) and that § I1l(d) is
inextricably linked to § 111(b). Any existing sources may only be regulated under §
111(d) if new sources of the same source category are also regulated under § 111(b).
This requires EPA to promulgate relatively more regulations than under the other
sections of the CAA, but that is of little consequence because the resulting regulatory
scheme would be considerably more powerful. Id.
147. Ann E. Carlson & Megan M. Herzog, Text in Context: The Fate of Emergent
Climate Regulation After UARG and EME Homer, 39 HARV. ENVTL. L. REv. 23, 28-30
(2015).
148. Compare 42 U.S.C. § 7411(d) (2015) (expressing limitations on regulation to
pollutants not regulated under §§ 108 and 112), with id. § 7411(b) (expressing no such
limitation).
149. See supra note 145. It is important, especially in light of the pollutants that could
be regulated as hazardous air pollutants, that EPA not attempt to mix and match with
regulations under §§ 111 and 112, thereby avoiding the problems associated with the §
112 Exclusion under § 111(d).
150. Massachusetts v. EPA, 549 U.S. 497, 555-57 (2007).
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included GHGs."' Rather, the Court appears interested in reevaluating the
definition of "pollutant" section by section throughout the CAA. Even if
such a reevaluation occurs in § 111(d), a close reading of the language favors
the adoption of the broader MA v. EPA definition. The provision states that
EPA may regulate "any existing source of any air pollutant" so long as it is
not already regulated under §§ 108 or 112 and could be regulated as a new
source under § 111(b). 15 2 As mentioned above, there is no pollutant-specific
restriction on § 111(b),153 and thus, like the provision at issue in UARG,' 54 it
is limited only by the scope of the statute.' This would mean that GHGs
could be regulated both in new and existing CAFOs.'" Because § 111 likely
allows EPA to regulate all CAFO emissions directly and offers it the
flexibility to maximize that regulatory effect, it provides the best tool to alter
industry practice and address the CAFO problem.
IV. APPLICATION

As previously mentioned, no regulatory regime under the CAA can
address all aspects of the CAFO problem.' But all of them, unsurprisingly,
address at least some air quality concerns, and, perhaps more surprisingly,
all of them potentially alter industry calculus enough to reduce either other
environmental harms or human health risks.' This part will focus on how
CAFO industry practices may change to avoid or comply with regulation and
how regulation under the CAA inextricably leads to net positive outcomes.
It is important to note, as a threshold matter, that much like CAA
performance standards, this article does not demand any particular action on
the part of the CAFO industry;' it advocates only for EPA to use the
regulatory tools available to it under the CAA to cause the industry to
internalize its considerable negative externalities. Industry may respond to
such internalization in a number of ways, ultimately of its own choosing. As
will be seen below, that response may be as modest as compliance with the

151. Id. at 528-29.
152. 42 U.S.C. § 7411(d) (2015).
153. Id. § 7411(b).
154.

Util. Air Regulatory Grp. v. EPA, 134 S.Ct. 2427, 2435-36 (2014).

155. 42 U.S.C. § 7411(b) (2015).
156. The inevitable judicial ruling on the Clean Power Plan will resolve this question
one way or the other, but for the purposes of this article, § 111(b), (d) will be presumed
to allow for direct regulation of GHG emissions for any duly listed category.
157. See supra notes 99-104 and accompanying text.
158. Supra notes 99-156 and accompanying text.
159. See 42 U.S.C. § 7411(a)(1) (2015) (indicating that a standard of performance may
not require the use of specific technology, only that a specific degree of emission
limitation be achieved).
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new regulations, which results in higher prices passed on to the consumer,
or as remarkable as disbanding CAFOs altogether. The thrust of this article
is the assertion that no matter where industry's response falls in that
spectrum, regulation of CAFOs under the CAA is a no-lose strategy because
it will result.in net positive outcomes.
A. § 108 Revisited
Attempting to regulate CAFOs using § 108 is not the most effective
option, but it requires the least from the agency in the form of new
regulations and enforcement.'o CAFOs already emit a criteria pollutant and
thus are subject to NAAQS' 6 ' and regulation under the PSD and
nonattainment provisions.' 62 Under UARG, the PSD performance standards
extend to CAFO GHG emissions and may extend nonattainment
performance standards to such emissions as well.' 63 With a single new
regulation, NAAQS for hydrogen sulfide, EPA could further expand its
authority to regulate all major CAFO air pollutants. If enforced, these
regulations will reduce GHG emissions, albeit regionally, and will reduce
ambient air pollution in some air quality control regions and possibly help
them to achieve attainment status.
Industry may be able to change its practices to avoid regulation, but
such changes would still accomplish other positive outcomes. If the
performance standards under the PSD and nonattainment provisions were
more expensive than reducing emissions, the CAFO industry would be
incentivized to reduce emissions to a kind of middle ground, retaining the
maximum emissions possible while remaining below the threshold for
classification as a major source, and thus avoiding EPA enforcement of the
performance standards." Industry could feasibly do this in either of two
ways: moving some or all of the animal waste offsite or reducing the number
of animals in the feeding operation. Moving the waste would reduce the risk
of ground and surface water pollution from manure lagoon runoff and soil
percolation. It would also add another layer of regulation under the Resource
Conservation and Recovery Act for transporting hazardous waste.' 6 5
Reducing the number of animals in each operation would have many
positive effects. A CAFO would become less economically viable if fewer

160. See supra notes 113-14 and accompanying text.
161.
162.
163.
164.
major

See supra note 124 and accompanying text.
See supra notes 124-25 and accompanying text.
Util. Air Regulatory Grp. v. EPA, 134 S.Ct. 2427, 2436 (2014).
Ruhl, supra note 134 (explaining that EPA generally limits its enforcement to
sources).

165. See 42 U.S.C. § 6923 (2015).
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animals were kept on the premises because fixed costs are a CAFO's greatest
expenditure.16 6 To account for this increase, the CAFO could improve the
conditions of the animals, if only marginally, to increase the sale price of the
animal products. If each animal were given more room, the industry could
advertise the product as "free range."'"' Additional space would obviate
some of the need for such large doses of antibiotics,' which may also reduce
the cost of the operation. A reduction in antibiotics would also be good for
consumers, as it would reduce the risk of antibiotic-resistant pathogens in the
food supply and environment.1 6 9
Under § 108, these changes seem unlikely. As mentioned above,
industry will make only those changes that make economic sense, and such
changes are likely too expensive to justify not simply biting the bullet of
regulation. Perhaps the one wildcard in this calculus is the application of
performance standards on GHG emissions.170 The technology necessary to
control GHG emissions is extremely expensive,171 so much so that it may
only be required under the most strict performance standards,' 72 and thus
may not apply here. If such technology were employed to regulate CAFOs,
it is possible that the industry would opt to make changes rather than comply
with the new regulations. Additionally, the manure lagoons contribute a
relatively small portion of the GHG emissions from CAFOs."'
This
7
4
improves the possibility that the change the industry would make would
166. See GURIAN-SHERMAN, supra note 3, at 18.
167. However, the industry need not even do that much. The USDA only requires that
"[p]roducers . .. demonstrate to the Agency that the [animal] has been allowed access to
the outside" for the animal products to be labeled as free range. Meat and Poultry
Labeling Terms, USDA (Aug. 10, 2015),
http://www.fsis.usda.gov/wps/portal/fsis/topics/food-safety-education/getanswers/food-safety-fact-sheets/food-labeling/meat-and-poultry-labeling-terms/meatand-poultry-labeling-terms.
168. See Brad Plumer, The FDA Is Cracking Down on Antibiotics on Farms. Here's
What You Should Know., WASH. POST (Dec. 14, 2013),
https://www.washingtonpost.com/news/wonk/wp/2013/12/14/the-fda-is-crackingdown-on-antibiotics-at-farms-heres-what-you-should-know/.
169. See id.
170. See generally Nicole G. Di Camillo, Methane Digesters and Biogas RecoveryMasking the Environmental Consequences of Industrial Concentrated Livestock
Production,29 UCLA J. ENVTL. L. & POL'Y 365, 370 (2011).
171. See id. at 375-78.
172. See 42 U.S.C. § 7501(3) (2015).
173. Camillo, supra note 170, at 378-80.
174. Any increase possibility of reducing the size of the operations under § 108
regulation is marginal. Because the bulk of the CAFO expenses are still fixed costs, this
change would require that CAFOs invert their current business model. See GURIANSHERMAN, supra note 3, at 18. There may be a greater possibility of this under § Ill
regulation.
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be to decrease the size of the operations. It is true that, in a way, such
alterations would constitute a fundamental change to the industry-an
elimination of CAFOs altogether.' This, itself, may not be negative,"' and
it may be the case that alternative industries only need a little help to get the
foothold necessary to topple CAFOs through market forces.1 77
Even if the only effects of regulation under this section were a
reduction in air pollution and an increase in the cost of animal products,' 7 8
this change would still produce a net benefit. As mentioned in Part 1, the
United States is obsessed with unhealthy animal products. The price of meat
and other animal products is already among the lowest in the world, while
we have one of the highest average incomes.179 increasing the price of these
products would create market substitutionso away from fatty meats and
nutrient stricken animal products to healthier alternatives, which would thus

175. This possibility raises concerns about regulatory takings. If CAA regulations are
sufficient to cause the CAFO industry to disappear, it seems a likely candidate for a
constitutional challenge. Yet, such a challenge seems unlikely to succeed in this case
because, as will be explained later in this section and in the section on § Ill regulation
infra, the regulations themselves will not result in the demise of CAFOs, but will simply
cause them to compete on even footing with market alternatives. It would then be market
competition that spells the end to CAFOs. Additionally, given the well-known and welldocumented nature of CAFO harms and actions like the EPA Consent Decree, it is
unlikely that a court would find that the advent of greater regulation interfered with
reasonable investment-backed expectations. See generally Penn Cent. Transp. Co. v.
City of New York, 438 U.S. 104 (1978).
176. See generally Michelle B. Nowlin, Sustainable Production of Swine: Putting
Lipstick on A Pig?, 37 VT. L. REv. 1079, 1101 (2013) (arguing that any benefits derived
from CAFOs are illusory and that CAFO industry is unsustainable because it produces a
net loss for society); see also GURIAN-SHERMAN, supra note 3 (summarizing the hidden
costs of CAFOs).
177. See generally Leib, supra note 10, at 19.
178. Foscolo & Zimmerman, supra note 11 ("At least in the short term, any tightening
of environmental regulations on conventional farms will almost certainly raise food
prices. . . ."). This is always the baseline assumption of regulation. More regulation
means more cost for industry, which will in turn pass some portion of those costs on to
consumers.
179. See Schneider, supra note 10, at 147 ("[M]eat is cheap in the United States, by
historic standards: Americans today spend about half as much of their disposable income
on meat as they did four decades ago."); PEW COMM'N ON INDUS. FARM ANIMAL PROD.,
supra note 1, at 3.
180. Such market substitution may not be possible for the lowest income families, as
any increase in cost could make their only economically feasible source of protein too
expensive. This would then lead to such nutrients completely dropping out of their diets.
This seems unlikely given the economic reality just discussed. That being said, such
regressive consequences should be carefully guarded against.
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improve the health of consumers.'"' § 108 may not be the ideal method of
CAFO regulation, but whether it merely reduces air pollution and the
consumption of unhealthy animal products, or whether it also reduces water
pollution and the risk of antibiotic-resistant pathogens or potentially provides
for the total downfall of CAFOs, it produces net benefits.
B.

§ 112 -An Advanced Option

As mentioned in Part II, regulation under § 112 would still require that
particulate matter and GHGs be regulated under § 108.182 The analysis in
this section assumes all the incentive altering effects of such § 108
regulation. § 112 would require a little more work on the agency's part, with
two new regulations instead of zero or one."' § 112 brings to the table a
potentially lower threshold for classification as a major source,' 84 and thus
an increased likelihood of enforcement, and consistent, nationwide
regulation of the emission, not just the ambient air quality, of both hydrogen
sulfide and ammonia.
Industry could likely avoid the hydrogen sulfide performance standards
by moving the animal waste offsite. Hydrogen sulfide is produced and
emitted through the bacterial decomposition of organic material, here, the
animal waste.' Some hydrogen sulfide emissions would result from the
feeding operations themselves due to the residual waste product inherent in
their unsanitary conditions, but it would be unlikely to meet the threshold of
a major source for hydrogen sulfide emissions. Yet, this is a positive
outcome. It increases the likelihood that all, not just some of the manure
lagoons would be removed, reducing the risk of water pollution and
improving the ambient air quality. If the lagoons are not removed, then they
become subject to double regulation, under the CWA as point sources'86 and
under the CAA as emitters of toxic pollutants.18 7

181. See generally Leib, supra note 10, at 19 (contending that the real solution to the
health crisis is to "make healthier foods more readily available").
182. See supra note 132 and accompanying text.
183. Instead of promulgating a NAAQS for hydrogen sulfide, EPA would promulgate
a performance standard for both hydrogen sulfide and ammonia.
184. Compare 42 U.S.C. § 7412(a)(1) (2015), with id. § 7479(1) (defining major
sources under § 109 as those that emit or have the potential to emit 100 tons per year of
criteria pollutants while major sources under § 112 are defined as those that only emit 10
tons per year of hazardous pollutants or 25 tons per year of a combination of such
pollutants).

185. OSHA Fact Sheet, supra note 115.
33 U.S.C. § 1342 (2015).
42 U.S.C. § 7408 (2015).

186.
187.
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§ 112 provides an advanced regulatory option. By adding performance
standards for two more pollutants, industry is further incentivized to make
changes to CAFOs. It is true that industry may choose to simply swallow
the cost of regulation without making any changes not dictated by the
regulations themselves. But this would still result in reduced pollution and
increased prices. Increased prices would make the alternative (healthier and
more humane) sources of animal products more competitive, providing
consumers with healthier choices and further incentivizing the CAFO
industry to alter its practices or be forced out of the market.'
C. § 111- Maximum Regulatory Effect
Regulating CAFOs under § I11 requires the most work on the agency's
part, but it would give the CAA maximum regulatory effect and has the best
chance of creating sufficient incentives to alter industry practices. As
mentioned in Part II, under this section, EPA would have authority to
regulate CAFO as a category, and thus apply performance standards to all
their emissions.' 89 It could consider factors beyond air quality when setting
the performance standards,' 90 and such performance standards could, in an
effort to help the regulated entity to meet proscribed emission limits, require
specific work practices if EPA found it impractical to measure or estimate a
certain class of CAFO emissions."' Industry could only avoid this kind of
regulation by ceasing to be a CAFO,'9 2 and would be forced to either comply
or alter its practices.
See GURIAN-SHERMAN, supra note 3, at 68.
189. See supra note 142 and accompanying text.
190. See 42 U.S.C. § 7411(a)(1) (2015) (permitting the administrator to "tak[e] into
account. . . any nonair quality health and environmental impact and energy
requirements").
191. See Hoover, supra note 6, at 24 ("Many technologies designed to mitigate CAFO
air pollution have not been systematically evaluated, so this may be the best path."
(internal quotation marks removed)).
192. It is, of course, always possible that industry could avoid regulation though
unlawful means or by lobbying Congress to pass a law exempting them from regulation.
Due to the unlikeliness of the first course of action, it will not be considered here.
Potential congressional action, on the other hand, would be a legitimate concern for CAA
regulation of CAFOs. While Congress has not spoken to the issue of CAFO regulation
under the CAA, such a statement would not be the first example of members of Congress
indirectly pressuring EPA to take no action on CAFO pollution. See Scott Edwards, The
Hypocrisy of a Cockroach Congress and CAFO Pollution Control, HUFFINGTON POST
(July 1, 2013), http://www.huffingtonpost.com/scott-edwards/the-hypocrisy-of-acockroach-congress-b_3521572.html (describing Congress' response to EPA's release
of data about CAFO water pollution and other actions that could undermine the meat
industry). In fact, environmental statutes themselves demonstrate Congress' special
preference for the agricultural industry. See Ruhl, supra note 134, at 293-315 (describing
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Outside market forces amplify the power of the tools in EPA's
regulatory arsenal.' 93 As mentioned above, CAFOs are able to produce such
inexpensive animal products because industry is not bearing its production
cost alone.' 94 Regulating the emission of every air pollutant from a CAFO
removes the indirect subsidy of non-internalization, almost certainly
increasing the price of CAFO animal products.'" There are already
indications that consumers would choose other, healthier, and more humane
options if the prices were more comparable. 96 In fact, the demand for such
animal products is growing.' 97 This is not to say that there is a reasonable
price point at which consumers would stop buying these products altogether;
Yet, if the
for meat especially, that does not seem to be the case.'
production costs of CAFO animal products were internalized, other, better
alternatives would thrive.1 9 9

the "safe harbors" in environmental statutes). It is likely safe to assume, given the current
political makeup of Congress and the sizable nature of the regulation suggested here, that
Congress would take some action. Yet, even this would likely be a net positive.
Congressional action to overturn EPA regulations that benefit public health and welfare,
as CAFO regulations surely would, would both thrust the issue squarely in the public
forum and hold Congress politically accountable for the ongoing harms left unaccounted
for in the market place.
193. See discussion supra "§ 108 Revisited" in Part Ill.
194. PEW COMM'N ON INDUS. FARM ANIMAL PROD., supra note 1, at 47 (explaining
that the failure to internalize CAFO externalities acts as an indirect subsidy to an industry
that is already receiving billions of dollars in direct federal subsidies, resulting in an
inaccurate market price).
195. GURIAN-SHERMAN, supra note 3, at 68.
196. Daniel Payne, Why You Should Eat 'Humane' Meat, THE FEDERALIST (June 24,
2014), http://thefederalist.com/2014/06/24/why-you-should-eat-humane-meat/
(explaining that many people do not purchase "humane" meat because of its relatively
higher price).
197. Stephanie Strom, Demand Growsfor Hogs that Are Raised Humanely Outdoors,
N.Y. TIMES (Jan. 20, 2014), http://www.nytimes.com/2014/01/21/business/demandgrows-for-hogs-that-are-raised-humanely.html.
198. See, e.g., Sam Gazdziak, Top Meat and Poultry Trends in 2015, PREPARED FOODS
(Mar. 12, 2015), http://www.preparedfoods.com/articles/ 115134-top-meat-and-poultrytrends-in-2015 (explaining that the rising price of animal products has caused consumers
to "reallocate[] their shopping dollars or switch[] proteins, but they [have] kept meat on

the plate"); Ferdman, supra note 28. But see Natalie Wolchover, Will People Really Be
Forced to Stop Eating Meat?, LIvESCIENCE (Aug. 29, 2012),
http://www.livescience.com/22814-meat-eating-vegetarianism.html (noting that the
amount of meat consumed is decreasing in the United States due to price increases).
199. See GURIAN-SHERMAN, supra note 3, at 68 ("We believe that if CAFOs were
required to take financial responsibility for the harm they cause, and entry into markets
for alternatives was not held back by a heavily concentrated processing industry and
public policies, efficient and safer alternatives would flourish.").
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Additionally, of the possible CAA regulatory schemes, § 111 offers the
best chance of reducing the risk of antibiotic-resistant pathogens. The only
way, short of passing a PAMTA-like law, to get industry to stop using such
massive amounts of antibiotics is to make it economically infeasible and
unnecessary to do so. Under the CAA, there is no tax or penalty provision
for antibiotic use, as it is an environmental, not agricultural statute.
Therefore, CAA can only increase the cost of using antibiotics by increasing
the cost of the operation itself. This is precisely what will occur when the
air pollution externalities are internalized through § 111 regulation. Industry
could avoid such regulation by reducing the duration of animal confinement,
i.e. pasturing the animals, or returning to a more traditional farm-like setting,
sustaining crops or vegetation in their normal growing season,2 00 as their
operations would cease to be CAFOs under the CAA. 2 o' Without the
confined, unsanitary conditions, there would be no need for the operation to
purchase such large quantities of antibiotics for non-therapeutic use, and if
the animals were pastured, antibiotics would not be needed to promote the
digestion of grain.202 This would reduce the amount of antibiotics present in
animal products and thus reduce the risk of antibiotic-resistant pathogens in
humans.2 03
While § Il l offers the most effective regulatory answer to the CAFO
problem, 20 it is unlikely to resolve this difficulty on its own. The most likely
outcome of any regulation is that the wealthy CAFO industry will simply
accept the regulation 2 05 and increase the cost of its products. In response to
consumer complaints, industry will likely blame "bureaucrats" and "over
regulation" for the increase and ask Congress to intervene. 206 The burden
will, as always, be on the government to educate the citizenry about the real
cost of CAFO animal products. So long as the regulation remains in place,
this is not a liability. In the end, a major role of environmental legislation
and regulation is to cause industry or other actors to internalize their negative

200. See 40 C.F.R. § 122.23(b)(1) (2012).

201. Assuming that the definition of CAFO under the CAA would be the same as that
under the CWA.
202. See Zboreak, supra note 7, at 158. Pasturing would produce the added benefit of
making the animal products themselves, healthier.
203. See CDC REPORT, supra note 51, at 34-39.
204. That is, the most efficient regulatory answer of those available under the CAA.
205. Surely industry will not take the regulations lying down. It will lobby Congress
and vilify EPA, but it seems more likely that it will submit itself to regulation in the short
term, rather than abandon the CAFO model completely.
206. See supra note 192 for a fuller discussion of the role Congress could play in
preventing CAFO regulation from taking effect and the possibility of such congressional
intervention.
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externalities.2 07 § 111 regulation will do just that, reducing air pollution in
the process. Once the market price of CAFO animal products reflects their
real cost, the market will handle the CAFO problem from there.208
V. CONCLUSION

CAFOs are our modem Jungle. 209 Their vertically integrated corporate
structure effectively reduces the price of animal products, but at what cost?
They create tremendous environmental harms, serious risks to human health,
and other perplexing negative externalities. There have been numerous
attempts to solve some aspect of the problem and many more suggestions
about how it could be done. Regulation under the CAA, while likely unable
to solve the CAFO problem in its entirety, provides a suite of tools, any one
of which will improve the situation and could put CAFOs on the path to their
eventual demise. By making industry bear the cost of reducing its pollution,
the CAA regulations will improve air and water quality, reduce risks to
human health, respond to the climate change crisis, and, perhaps most
importantly, allow the market for animal products to function efficiently. In
short, CAA regulation creates a win-win scenario.

207.
law is
208.
209.

See Foscolo & Zimmerman, supra note 1, at 317-18 ("One goal of environmental
to reallocate the external costs of pollution onto the polluters themselves.").
See GURIAN-SHERMAN, supra note 3, at 68.
See UPTON SINCLAIR, THE JUNGLE 404-05 (1906).

